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MONDAY, APRIL 9, 1951 


House oF REPRESENTATIVES, 
SpeciAL SUBCOMMITTEE ON THE StuDy oF MonopoLty Power, 
OF THE COMMITTEE ON THE J UDICIARY, 
Washington, DC. 


The special subcommittee met, pursuant to notice, at 10:30 a. m., 
in room 346, Old House Office Building, Hon. Emanuel Celler, pre- 
siding. 

Present: Representatives Celler (chairman), Lane, Wilson, Willis, 
Reed of Illinois, Keating, McCulloch, Goodwin, and Hillings. 

Also present: Curtis Shears, counsel to the subcommittee, and John 
Paul Stevens, associate counsel, representing the minority. 

The CuHatrmMan. The meeting of this subcommittee will come to 
order. 

The item we are considering this morning is H. R. 3408, a bill of- 
fered by our distinguished colleague from New York, Mr. Keating, to 
amend the Clayton Act by granting a right of action to the United 
States to recover damages under the anti-trust laws, establishing a 
uniform statute of limitations, and for other purposes. 

A copy of the bill will be inserted in the record at this point. 

(H. R. 3408 is as follows :) 

[H. R. 3408, 82d Cong., Ist sess.] 
A BILL To amend the Clayton Act by granting a right of action to the United States to 


recover damages under the antitrust laws, establishing a uniform statute of limitations, 
and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That sections 4 and 5 of the Act entitled “An 
Act to supplement existing laws against unlawful restraints and monopolies, and 
for other purposes”, approved October 15, 1914 (38 Stat. 731; 15 U. S. C. 15), is 
amended to read as follows: 

“Sec. 4. (a) Any person heretofore or hereafter injured in his business or 
property by reason of anything forbidden in the antitrust laws may sue therefor 
in the United States district court for the district in which the defendant resides 
or is found or has an agent, without respect to the amount in controversy, and 
shall recover threefold the damages by him sustained, and the cost of suit, 
including a reasonable attorney's fee. 

“(b) Whenever the United States is hereafter injured in its business or 
property by reason of anything forbidden in the antitrust laws it may sue 
therefor in the United States district court for the district in which the de- 
fendant resides or is found or has an agent, without respect. to the amount 
in controversy, and shall recover actual damages by it sustained. 

“(e) Any action (including an action brought by or on behalf of the United 
States) to enforce any cause of action under this section shall be forever 
barred unless commenced within six years after the cause of action accrued. 

“Sec. 5. (a) A final judgment or decree hereafter rendered in any civil or 
criminal proceeding, but not including a suit or proceeding under section 4 (b), 
brought by or on behalf of the United States under the antitrust laws to the effect 


] 
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that a defendant has violated said laws shall be prima facie evidence against such 
defendant in any proceeding brought pursuant to subsections 4 (a) and 4 (b) 
against such defendant under said laws as to all matters respecting which said 
judgment or decree would be an estoppel as between the parties thereto: Pro 
vided, That this section shall not apply to consent judgments or decrees entered 
before any testimony has been taken. 

“(b) Whenever any civil or criminal proceeding is instituted by the United 
States to prevent, restrain, or punish violations of any of the antitrust laws, 
or to recover damages under section 4 (b) of this Act, the running of the statute 
of limitations in respect of each and every private right of action arising under 
section 4 (a) and based in whole or in part on any matter « omplained of in said 
proceeding shall be suspended during the pendency thereof 

Sec, 2. For the purposes of this Act, the term “antitrust laws” has the mear 
ing assigned to it by the first section of the Clayton Act 

The CHatrMAN. I believe our first witness this morning is Mr. H. 
Graham Morison. Is Mr. Morison here? Mr. Morison is the head of 
the Antitrust Division of the Department of Justice. 

Mr. Morrison, we W il] be very happy to hear Trom you. 


STATEMENT OF H. GRAHAM MORISON, ASSISTANT ATTORNEY GEN- 
ERAL IN CHARGE OF THE ANTITRUST DIVISION, DEPARTMENT 
OF JUSTICE 


Mr. Morison, J hank you, Mr. Chairman. 

Mr. Chairman and members of the subcommittee, I am delighted 
to appear at your request, and to present the views of the Department 
of Justice with respect to H. R. 3408. 

This bill is identical with H. R. 8763 of the Eighty-first Congress, 
which was passed by the House on July 17, 1950 

As you know, the Department of Justice urged the enactment of that 
bill before this subcommittee and the Senate subcommittee. The 
Senate did not act on that bill in the last session. 

The first section of H. R. 3408 would amend sections 4 and 5 of the 
Clayton Act. It would amend section 4 by providing for (1) the 
recovery of actual damages by the United States for injuries to it in 
its business or property hereafter result Ing Trom Vv iOlation of the ant} 
trust laws and (2) a 6-year statute of limitations in all antitrust 
cases. It would amend section 5 by providing for a tolling of the 
statute of limitations applicable to treble damage actions in cases 
where the United States has brought a suit for damages as well a 
in cases where the United States has brought a civil or criminal 
antitrust sult. 

Section 2 of the bill merely prov ides that the term “antitrust” shall 
have the meaning ascribed to it in section 1 of the Clayton Act, and 
appears to be purely a formal amendment. 

The Important provisions are those in section 1 of the bill which 
would give the United States the right to sue for damages and the 
provision for a uniform 6-year statute of limitations for damage 
actions, 

Now, taking the first, the suit for damages by the United States, the 
Supreme Court, in United States v. Cooper ¢ yrporation (312 U.S. 
600), decided in 1941, held that the United States is not a person 
within the meaning of section 7 of the Sherman Act or section 4 of the 
Clayton Act and therefore cannot recover for damages suffered in its 
business or property as a result of antitrust violations. H. R. 3408 








STUDY OF MONOPOLY POWER 


would permit the United States to sue for actual, although not for 
treble, damages. 

The Cooper case involved submission to the Government of identical] 
bids on tires and tubes. For the half year ending March 31, 1937, 18 
companies submitted bids identical to the penny on 82 different sizes 
of tires and tubes. The same thing occurred in the next half-year 
period, but with substantially higher prices than for the preceding 
period. When uniform bids were again submitted for the third 
half-year period—October 1, 1937, to March 31, 1938—the Procure- 
ment Division, upon the advice of the Attorney General, rejected the 
bids and invited new ones. The new bids were identical to those 
rejected. Determining that this created a public problem requiring 
immediate action, the Treasury Department negotiated a contract with 
Sears, Roebuck & Co. for its full requirements. 

In its next invitation to submit bids, the Government then required 
bidders to warrant that the prices bid were not the result of agreement 
among bidders, with the result that the bids submitted were substan 
tially lower than the previous collusive bids. A comparison of these 
bids with the earlier noncompetitive bids showed that the United States 
had been injured to the extent of $851,158.21 in the 18-month period 
during which it had been unable to buy on a competitive market. A 
treble-damage action was instituted, but was dismissed for the reason 
I have already described—in the opinion of the Supreme Court the 
United States was not a person and, therefore, could not sue for 
damages. 

The United States is by far the largest single purchaser of goods 
in this country. Its procurement bill amounts to billions of dollars 
each vear. According to the Hoover task force report on the Federal 
supply system, in the fiscal year 1947, for instance, it exceeded $6 
billion and, in view of increased Government purchases under the 
mobilization program, the problem is particularly deserving of con- 
sideration now. During the 6-month period from July through De 
cember 1950, the total volume of contracts let by the military depart- 
ments Bote amounted to approximately $6.741 billion, and in January 
1951 the rate of procurement for defense needs approximated $5 
billion per month. 

Now, under ordinary and normal conditions, Government purchases 
are generally required to be made upon the basis of competitive bids. 
Collusive bids obviously deprive the Government of the benefits to be 
derived therefrom. In the present national emergency, much of the 
procurement is being made as a result of negotiation. Even so, collu- 
sion among prospective sellers can result in unduly high prices being 
charged to the Government. 

The remedies of indictment by criminal action and injunction on 
the civil side cannot protect the Government’s proprietary interests 
or compensate for damages incurred by it as a result of anti-trust vio- 
lations. Obviously, a $5,000 fine or even a $50,000 fine, which this 
subcommittee has approved in a pending bill, is totally inadequate 
compensation to the Government for damages, amounting to $350,000- 
odd, the actual loss suffered 13 years ago in purchasing only one com 
modity in the short space of 18 months. Nor would an injunction 
restraining further collusive activities recompense the United States 
for damages already suffered. 
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Private persons, as well as States and municipalities, are entitled to 
sue for treble damages for injuries resulting from antitrust violations, 
and there seems no logical reason why the Government should not have 
the same right. The present bill, however, would limit the Govern- 
ment’s right to recovery of actual damages. The treble-damage pro 
vision is undoubtedly an inducement to private persons to undertake 
the expense, uncertainty, and long duration of a private antitrust suit. 
Since the Government is already charged with enforcement of the 
antitrust laws, it does not need that incentive. Accordingly, we have 
no objection to limiting the Government’s recovery to actual damages. 
In fact, we strongly support this provision and urge its prompt 
enactment—as we have urged the enactment of similar legislation in 
the past. 

Such a provision would be not only fair to the Government and 
the taxpayer, but would have the adde \dvantage of serving as a 


strong deterrent to antitrust violations. The Government todays buys 
practically every known type of commodity. The knowledge that 
businessmen who deal with the Government will be liable for damages 
to it resulting from antitrust violations will serve as a substantial 
deterrent to such violations and will give incentive for competition 
for Government requirements Phis is particularly true since the 


Government will not be under the handicap of many private victims 
of antitrust violation, who, because of the injurie they have suffered, 
are unable to undertake the considerable expense of an action for 
damages. 

The second aspect of the bill, Mr. Chairman, is the uniform 6-year 
statute of limitations. This bill would further amend section 4 of 
the Clayton Act by providing for a 6-year statute of limitations, 
applicable to both private and United States dam ige sults resulting 


~ 


from violation of the antitrust laws. It provides that a suit to recove1 
damages shall be barred unless brought within 6 years after the cause 
of action accrued. It would also amend section 5 of the Clavton 


Act, which at present provides for tolling the statute covering treble- 


damage suits during pendency of a civil or criminal antitrust suit by 


the United States. by providing, in subsection (6), that the statute 
would also be tolled by the institution of a suit for damages brought 
by the United tates. The toll] 4 uld not, however, be ll voked by 
the Government itself in a suit for dam ives 

At present, treble-damage actions under the Sherman and Clayton 
Acts are governed by State statutes of limitation. This situation has 
created confusion and lack of uniformity, with the choice of forum 
affecting the results in many cases. In some States, for instance, the 
limitation statute relating to contracts is applied, while in others 
the statute pertaining to torts is applied to antitrust violations. The 
limitation statute of the forum or that of the place of injury may 
govern, depending upon the law of the State where the suit is filed. 
Moreover, in States having a “borrowing” statute—that is. a statute 
providing that an action barred in the State of injury or residence 
shall also be barred in the State where suit is brought the Federal 
court sitting in that State must first interpret the borrowing statute 
of that forum and then interpret the “borrowed” statute. For in- 
stance, in Momand ve Universal Film Fa hange (43 I, Supp. 996 


(1942)), the district court sitting in Massachusetts had to determine 
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whether the Oklahoma statute relating to “an action upon a li: ability 
created by statute other than a forfeiture or penalty” or the statute 
of Oklahoma relating to “an action for injury to the rights of an- 
other” applied. It is ‘obvious that such factors as these result in con- 
siderable uncertainty in the law, where there should be a considerable 
amount of certainty. A uniform statute of limitations, therefore, 
would be highly desirable and would be consistent with the general 
policy of making the Federal laws uniform in matters of this char- 
acter, both for the benefit of the Government and for the benefit of 
private litigants. 

A 6-year limitation appears to be entirely reasonable. Because 
antitrust violations usually have a complex background, 6 years may 
wel! be required : adequs ite ly to prepare a tre ‘ble-damage case. Six-year 
statutes of limitation govern other types of suits, often having less 
complicated fact structures, such as suits for infringement of patents 
and claims against the United States. A shorter period here would, 
in our opinion, be unwarrantedly prejudicial to the injured party. 

With reference to proposed section 5 (a). dealing with the use of 
final judgments or decrees in antitrust cases as prima facie evidence 
of violation, we respectfully question, Mr. Chairman, the advisability 
of specilically limiting that use to cases arising under the proposed 
subsections 4 (a) and 4 (b). Those sections would deal with the 
right of private persons to sue for treble damages and the right of the 
Government to sue for actual damages. Thus, the possibility of using 
a final judgment of antitrust violation as prima facie evidence in any 

‘ther type of proceeding would be exp yhicit] V foreclosed, a result which 
we consider undesirable. We recommend, therefore, that the present 
ty 5) ge in section 5 be retained unamended as suggested. Although 
the Government does not fit in the category of “any other party,” it 
would seem that the doctrine of res judicata would sufliciently protect 
the Government’s interest, so that it does not need this amendment 
for its protection. 

We also, Mr. Chairman, respectfully wish to question the advisa- 
bility of the provisions in this subsection 5 (b) of the bill for tolling the 
statute of limitations with ~~ to private suits where the Govern- 
ment has instituted a suit for its actual ds amages, 

Only very rarely will the “ate ‘rnment’s action be of significance to 
third parties, that is, when it is suing for its actual damages. This is 
unlike the typical antitrust violation, because the damage is likely 
to be confined to y sah rovernment and not to extend to private parties. 
It has, we think, been demonstrated that criminal or civil actions by 
the ei nment in its sovereign capacity will develop evidence which 
will be of fundamental help to a private litigant in a subsequent suit 
for damages. Since this is not likely to be the situation when the 
Government sues in its proprietary capacit'y, we question whether a 
suit for damages by the Government should toll the statute of limita- 
tions. 

The Cuatrman. Before you get to your summary, would you care 
to answer the following: Is there anything new or novel in triple- 
damage suits / 

Mr. Morison. No, Mr. Chairman, that is not novel to this extent: 
The civil fraud statutes of the United States do not provide for triple 
damages, but they provide for double damages, plus $2,000 civil pen- 
alty for each separate violation and transaction. 
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The Cuarrman. That may amount to far more than triple damages ; 
may it not ¢ 

Mr. Morison. Yes, indeed; and that, may I say, Mr. Chairman, 
goes far beyond the origins of the Sherman Antitrust Act. That goes 
back to Civil War days. 

The Cnarrman. Are there other provisions in Federal statutes in- 
volving something akin to triple damages? 

Mr. Morison. Mr. Chairman, I must confess that my research on 
that has not yet been completed. If I have the subcommittee’s permis- 
sion, if I find what I am looking for, I would like to put it in the 
record. 

Mr. Witus. There was such a prov) nm inthe OPA law, was there 
not / 

Mr. Morison. I was leaving out, Mr. Chairman 

The Cuarman. And it is in the OPS. 

Mr. Morison. 2 eS: that is true, It is also in the veneral provisions 
for administrative regulations which might provide such penalties 
civilwise. I have not yet been able to determine that, but I would like 
to submit it for the record. 

The Cn AIRMAN. So that we have a recent expre ssion by the Congress 
approving damages of that character, when we passed quite recently 
the OPS legislation. 

Mr. Morison. Yes: the Defense Production Act of 1950. 

Mr. Hinires. In addition to triple damage provisions, many of the 
antitrust laws actually contain other penalties, criminal penalties, as 
well; is that not true? 


Mr. Mortson. Yes. Mr. Congressma Of course. the Antitrust 
Act. the Sherman Act. prov des for both elvil rel f and criminal 
penalties. 

The limitation on the penalty, on the mone tary side, of course. at 
present is SO.O000, 


Mr. Keatrinae. For each count. 

Mr. Morison. That is right, sir. 

Mr. Hinires. Then it would be possible for a violator of the anti- 
trust laws as they now exist, not only to have to pay triple damages, 
but also to go to yall. 

Mr. Morison. That is true. 

The Cuatrman. But I might say to the gentleman from California 
there has been no case on record where anybody has gone to jail fora 
violation of the antitrust laws, except in cases involving other statutes 
which were the bases of injunction, and where there was collusion 
with labor unions, and so forth. 

Mr. Morison. That is right. The actualities show there have been 
no jail penalties except where a civil or criminal contempt of decrees 
has been involved. 

Mr. Hitiines. But there are laws where that could conceivably hap- 
pen, even though it was not the practice in the past. 

Mr. Morison. That is correct, Mr. Congressman. 

Mr. Keating. Mr. Morison, would you dwell a little bit more on 
the subject of the 6-year statute of limitations? I personally am 
satisfied there should be a uniform statute. It is very cumbersome 
and confusing to have the law the way it is now, but I am not com- 
pletely wedded to a 6-year idea. My impression is that that is the 
number, but Iam not completely satisfied on it. 
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Would you have anything further to add to what you have stated 
regarding that? For instance, do you know what the statute is in 
the various states, and whether 6 years is a fair average of all of 
them ¢ 

Mr. Morison. I think it is, Mr. Congressman Keating. I see my 
friend—I have just seen my friend Kenneth Royall’s statement to 
this subcommittee, and I take it that it is accurate—I do not have my 
own notes on it here. 

Mr. Keatine. Does he cover it in his statement ¢ 

Mr. Morison. Yes, sir. It shows that 16 States have 6-year statutes 
of limitations. The next largest number is 12 States which have 
d-vear statutes. 

T would just observe, without intending to expertize on this, that 
this may well leave out the common law applicability to general ac 
tions which, as you know, is 6 years. Where statutes have provided 
for statutes of limitations in specific areas in cases, I think this is 
accurate. My own recollection from some years back, when the matter 
of statutes of limitations generally was considered, is that the pre 
ponderant statutes of limitations generally for actions at law and 
in equity are 6 years, and that relates not only to statutory but, of 
course, to common-law provisions. 

Mr. Witson. I believe, Mr. Morison, though, that the hearings last 
vear disclosed that 29 of the States have less than 6 years; many of 
them have 1 year. 

The Cuarmman. Some have 12. 

Mr. Witson. Some have 2 years; > States, I believe, have more than 
6 years; 16 States have 6 years. 

Mr. Hitzines. Was not the OPA statute of limitations for triple 
damages only for 1 year? 

Mr. Witson. I believe so. 

Mr. Hines. I believe the statute of limitations for triple damages 
there was 1 year. 

Mr. Morison. I might point out, Mr. Congressman, that that should 
not be taken and that you ought not to take it out of context. What 
was the purpose of making that a l-year statute of limitations? Ob 
viously we are dealing with an unusual crisis, which caused the invo 
cation of price and wage controls, a thing which ordinarily is ana 
thema to our economy, which is free. 

They did not want suits to be in existence for long periods of time. 

They put it to the citizen that, “If you are hurt you should get it 
out of the way. Both from the point of view of the benefit in helping 
us and from the standpoint of the administration of this law, bring 
this violation to the fore now. Don’t let us have this thing hanging 
for 6 years.” 

I think the legislative history of that, Mr. Chairman, will show that 
the reason 1 year was selected was because it was recognized as an 
emergency situation. 

Now, the facts in the case of the price violation, I might remind you, 
are extremely simple, whereas in an antitrust case—and I say this 
with considerable conviction, Mr. Congressman, although I have been 
in this area of responsibility only a brief time—the area of complexity, 
the economics, the subtleties that are involved in an antitrust ease, 
are not things that are so apparent on the face of them that you are 
able to go forward with them within 1 vear; and I might say I take 
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the position that the filing of an antitrust suit is not something that 
you do improvidently. 

I, for instance, will not let any suit be filed until I know all the facts 
myself from our investigative side of the record, and when I read 
them and realize the detailed plugging and plodding involved with 
all of the resources of the Department of Justice at work, to help us 
find them, and I realize what a private citizen is up against when he 
has to face trying to bring a private antitrust suit, I think the 6-year 
statute is quite liberal on the side of prospective defendants. 

The Cuamman. I think the record is as follows: 1 State has a 20- 
year statute; 1 State has a 10-year statute; 1 State has an 8-year 
statute; 16 States have 6-year statutes; 5 have 5 years; 3 have 4 years; 
12 have 3 years; 5 have 2 years; and 4 have 1 year. 

Mr. Morison. Yes, Mr. Chairman. I would just like to point out 
that I think, Mr. Congressman, you are right from that compilation— 
I believe my arithmetic is right, that 29 States have less than 6 years, 
5 years or less. 

Mr. Witson. That is right. 

Mr. Morison. And the remaining 19 of the States that we have con- 
sidered—yes, the remaining 19—have statutes in excess of 5 years. 

Mr. Witson. In excess of five. 

Mr. Morison. Yes; 6 to 20 years. 

Mr. Keating. Has that been computed so as to let us know where 
we would come out if you multiplied each of those by the number of 
States, and then took an average? I do not know if that is the way 
to approach it, but I wondered what the result of that would be. 

Mr. Wiison. As the gentleman from New York will remember, 
last year I sought to reduce this term to 4 years. The majority of the 
committee apparently felt 6 years was right. I had the idea that 4 
years was long enough. I think I had not figured it out, but I believe 
t years would come nearer being a composite of the statutes of limi- 
tations of all the States, than 6 years would. 

Mr. Keatine. I suggest that our arithmetical staff spend some time 
on it. [|Laughter. | 

Mr. Hiniuines. Mr. Morison, you stated in the course of your testi- 
mony that 6 years may well be required to adequately prepare a triple- 
damage case. Now, is it not true that the mere filing of an action will 
toll the statute, so that if you needed less than 6 years to file the suit you 
could do SO, W hich would tol] the statute of limitat ions, and you would 
not need 6 years ¢ 

Mr. Morison. Mr. Congressman, I was a lawyer before I came to 
the Government, and the first principle of mine is that you will never 
find Morison going into a suit and filing a case unless he knows his 
facts and has got a case. 

I think it is a travesty on justice if you do such a thing, and I think 
that it certainly is the wrong sort of thing to do, and it is wrong from 
the point of view of the defendants. 

Mr. Keating. That is spoken in the finest traditions of the Ameri- 
can Bar Association. 

Mr. Morison. I do not know what tradition it is in, Mr. Congress- 
man, but I feel very strongly that that is right, and I am sure you do, 
and I know the Congressman’s views pretty well. 

Mr. Kratina. I do feel that way. You are right; but I believe in 
my practice there have been times when the statute was nearly run, 





STUDY OF MONOPOLY POWER 9 


where I filed a suit to preserve the rights of my client, even though 
my preparation was not complete, and I have to congratulate the 
gentleman on his never having done that. 

Mr. Morison. Mr. Congressman, let us get the record clear. I am 
an advocate just like you are, and I certainly would never leave a 
client’s 

Mr. Keartine. And a good one, I might say. 

Mr. Mortson. Thank you, sir. I would never leave a client’s rights 
unadjudicated simply because of my lack of full preparation—for 
reasons of my fault or inability to do it—if I were convinced of the 
right of my case; but I know the Congressman well enough to know 
that if you did not have enough facts to substantially indicate that 
vour client was right, I think you would, as a proctor of the court, 
think twice before you would file a suit with any idea of settling or 
compromising if it isan unjust thing to do. 

Mr. Keatrine. That is right - of course, that is abused. 

Mr. Mortson. Yes, sir: it is. 

Mr. Kearinea. That statute, that right, as well as others, is abused 
by the filing of suits which do not have real merit. 

"Mr. Morison. I might point out, Mr. Congressman, as you know 
let me just advert to this for just a moment. I do not think that 
this subcommittee, Mr. Chairman, would want to adopt any mathe 
matical or arithmetic formula showing what the State statutes are 
to determine what the statute of limitations should be, because each 
of these statutes relates to specific causes of action upon which States 
have had hearings. and have determined, with the help of the bar 
and the bench, that they are fair with reference to a particular type 
of cause of action. 

We should not take this out of the context that we are trying to 
deal with, which is 

Mr. Kerarina. I agree that that should not be overstressed: but, 
after all, when we do enact a statute it should be uniform. It is being 
done by the Representatives of all 48 States, and that some weight 
should be given by them, it seems to me, to the existing statutes of 





limitations in those States. 

Mr. Mortson. I agree, Mr. Congressman; I agree t 
considered. 

Mr. Kearine. You cannot satisfy all of them. 

Mr. Morison. I just wanted to point out the danger that you are 
getting into in trying to obtain a right and just answer, because I 
wish to reimpress the committee, in all sincerity—I remember in 
the beginning of my legal career, trying to get a triple-damage suit 
together, as a young lawyer, and I will tell you, after spending a year 
of burning oil nights, and getting no compensation for it, the thing 
was like a cliff that went into infinity, and I had to advise my client, 
“You have not got enough money to do this.” This was during the 
depression days, because I could not, with my limited facilities, gather 
together the evidence which was required to make an antitrust case. 
There was external evidence which was susceptible of various expla- 
nations. Well, obviously, that is not enough. 

I want to point out to you that the Congress enacted this triple- 
damage provision ; why? Not only because it wanted its citizens who 
had been agorieved by such a conspiracy to be compensated therefor 
or restitution made, but it wanted, in the area of the civil lawsuit, 
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a companion arm of enforcement of a very fundamental doctrine in 
our system of free enterprise. 

Our purpose then is to encourage that. I might point out that only 
in the last 5 or 6 years have we begun to get some substantial aid 
from the private triple-damage suit. I have always taken the posi 
tion—people who do not like antitrust suits say, “You are overstating 
yourself,” but I do not think so—that with a corporal’s guard in the 
Antitrust Division, we cannot hope to get to the core of these enor 
mous combinations, now subtly, now skillfully set up. We cannot 
* possibly hope to do it all within an appropriation year. 

Any aid that we can get from the private side helps the whole 
picture, and we should not put any fetters in the way of that. I feel 
that very strongly, Mr. Congressman. 

Mr. Witson. Are you through discussing that point, Mr. Morison ? 

Mr. Mortson. Yes, Mr. Congressman. 

Mr. Witson. Let me change the discussion to one other point. Have 
you given any consideration to placing in the bill a provision per 
mitting the Federal courts—still having triple damages, but permitting 
the Federal courts—or the trial court, to have some discretion about 
whether or not double or triple damages should be assessed, or single, 
actual damages’ In other words, we all recognize, both in this type 
of suit and in criminal prosecutions, that there are varying degrees 
of transgression of the law. Do you not recognize that, especially in 
view of the fact that the antitrust laws of this country are written in 
very general terms, that many times business proceeds along a cus 
tomary line for years, and all of a sudden it wakes up,and the Supreme 
Court has held that a certain practice is a violation of the antitrust 
laws, something that has been a common practice of business, some 
thing that is universal, more or less / 

In view of that, do you think there would be any merit to the 
proposition of permitting the trial court to determine just what degree 
of transgression has been committed by the defendant, or do you think 
the treble damage should be mandatory ¢ 

Mr. Mortson. Mr. Congressman, I feel very strongly, and I would 
like a little time to answer your question as honestly as I know how. 
1 feel very strongly that we should not—I will say this advisedly— 
burden the courts with the proposition of determining the amount 
of damages to be imposed for an antitrust violation. 

I say that for a number of reasons: In the first place, as I adverted 
to on the previous proposition, the thing that Congress was doing 
in the Sherman Act, as its legislative history shows, was to provide a 
substantial inducement to private litigants to bring an antitrust suit. 

Now, if you leave the court free to assess only actual damages, you 
impose upon the prospective litigant a real area of uncertainty in 
the inducement. 

To give you an example, we find that the average antitrust suit 
costs the Government about $100,000, if you do not include the services 
of the Federal Bureau of Investigation, which would add at least an- 
other $100,000 for their investigative services: and your larger suits, 
including the FBI investigation, would run to about half a million. 

Now, you get a victim of antitrust violation, he may be out of 
business, he may darn near be bankrupt when faced with this prospect, 
and you are saying to him, and to the lawyer he is trying to get. to 


put up his limited expenses, to borrow money, if he can, and IT doubt 
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if he could borrow any money, to go into an antitrust suit in which 
the formula of possible recovery is what the judge may determine. 

Well 1 say that that is immediately a substantial deterrent to bring 
ing an antitrust suit. 

That is the first thing: and I think a major objective of the Congress, 
in its wisdom, in enacting the triple-damage provisions of the Sher 
man Act was this thing of inducement. 

Now, you might say, Congressman, again in the fraud statute, the 
Government was faced with a similar problem, and for the purpose 
of inducement they made the penalty double damages, plus $2,000 for 
each transaction. 

Mr. Kratine. Is that mandatory or discretionary / 

Mr. Morison. It is mandatory, Mr. Congressman. That was done 
because in the civil field they wanted to make it so monetarily unat 
tractive for a man to perpetrate a fraud against the Government that 
he would think twice before he did it. 

Now, there is a companion situation here. We all, I am sure every 
Congressman here, strongly believe in the fundamentals of our free 
enterprise system. We are seeking devices by which that may be mac 
a reality, and one of these devices is the encouragement, not the dis- 
couragement, of the private civil litigation. 

I promise you that the Antitrust Division cannot do it all; it can 
not possibly do it all, with limited appropriations, and as long as you 
have this inducement, you at least have a reasonable hope that you 
will encourage the institution of these suits. 

The Cuarrman. Mr. Morison, I just ran through some of my data 
here, and I find that the action for triple damages goes back in English 
jurisprudence to 1623; goes back to the Statute of Monopolies in 1623, 
which provides for triple damages. 

Would you say that the criminal penalties of $5,000 heretofore, 
and it is only 85.000 now because we were unable to cet the othe body 
to accept our amendment, to increase it to $50,000 in the last Con 
gress—would you say that the $5,000 penalty has effectively created 
a climate where you have substantial compliance with the antitrust 
laws ¢ 

Mr. Morison. No, Mr. Chairman, it has not. 

The CuatrmMan. Is it necessary, therefore, to supplement the crim 
inal penalties with other sanctions ¢ 

Mr. Morison. It is, sir. 

The CHAIRMAN. We have had cases, and we had evidence here 
before us, that some of the large entities of the country have had 
antitrust suits, criminal suits, filed against them 17 and 18 times. 

The fines have been inconsequential. These are my own conclusions, 
and other members of the committeé may take exception to my re 
marks, The fines have been in many instances mere taps on the wrist ; 
they have been, in a way, a license to continue their sins, because after 
the payment of the penalties or the fines, small as they were, there 
were repetitions of the wrongs, so apparently thus far the criminal 
penalties have not acted as a successful deterrent: and we certainly 
should not, therefore, in my mind, hack away at the other sanctions 
which are accorded to private litigants, if the effect of those sanctions 
Mav be to deter offenders. 

Mr. Hines. Is that the fault of the law or of the courts. Mr. 
Chairman ¢ 
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The Cuarrman. I do not know how to answer that, for the mo- 
ment. I doubt very much whether it is the fault of the courts. After 
all, the judges have to consider the general public opinion of the 
Nation, which is that it would be wrong probably to send to jail 
anybody who commits an economic crime; antitrust is economic, 
and I think if you were a judge or I were a judge, and a business- 
man comes before us, and he violates some sort of a statute, sort of 
an economic bill of rights, and there is no specific yardstick as to 
his wrong—it is difficult to put a yardstick in the statute—I think 
the statute should remain in that regard an economic bill of rights— 
and I would hesitate long before I would send a businessman to jail; 
and I would rather have the punishment come by way of the triple- 
damage suit. That is my humble opinion of it. 

Mr. Morison. You are saying, Mr. Chairman, if I may interpolate 
what I very strongly feel, that, substantially, if we want to make 
progress in retarding monopoly, freeing our enterprise, that we make 
it unattractive financially, because those are motivating influences 
for the corporate business enterprise. 

The profit motive is strong, and it should remain strong in our sys- 
tem, if it is to be competitive. 

If the financial inducements are a reward—and I say this with- 
out examining into intent—these are economic forces at work—if you 
make it so unattractive financially, the risk so great for a violation, 
then you have a substantial deterrent to the engaging in violations 
in their beginnings, when they are in boards of directors’ meetings 
or in corporate sales conferences—these cautions would make it un- 
attractive, I think, and are substantial deterrents. 

There already has been evidence that that is true. Since the movie 
companies were in litigation, for instance, they are very much in 
favor of eliminating this triple-damage provision. We see a real 
cooperative effort on the part of the movie industry to try to be 
cautious in the area in which they have this rearrangement of the 
industry which they are going through now, to be sure that they 
do not violate an antitrust law. 

Now, from that can grow a real inspiring leadership, we hope, in 
which the Vy say, “You can do a good competitive business: you do 
not have to adopt monopoly in order to sueceed,” and once you open 
business executives’ minds to such a concept, then you have got some- 
thing really substantial that transcends putting people in jail or any- 
thing else. Then you are putting the mentality, the good mentality, 
of our business executives to work in another channel of real compe- 
tition, as the answer, not only for survival, but for the prosperity 
of their particular business enterprise. 

Mr. Keartnc. Mr. Morison, are there, to your knowledge, in exist- 
ing Federal statutes provisions for treble damages or up to treble 
damages on a discretionary basis, or is it mandatory in all cases 
where such a remedy is now given by law ? 

Mr. Morison. So far as I know, Mr. Congressman, the provisions 
that I know of in Federal soe are > mandatory, but if I find any error 
in that as a statement of fact, . I will make the correction for the 
record and advise you. 

The Cramman. Would you have this danger if you changed the 
triple-damage provision, that since a large entity against which the 
action is brought is sprawling, and covers many jurisdictions, the 
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litigant would be likely to choose that jurisdiction where there are 
judges who would favor his point of view? If there is a judge who 
has theretofore limited the damages to actual damages, he would 
endeavor to shun that jurisdiction; whereas if there was a judge or 
there were judges in another jurisdiction who are likely to give triple 
damages, he would be likely to select that jurisdiction. 

Mr. Morison. Quite right, Mr. Chairman. As lawyers we all esti- 
mate our forums. It is a proper part of the skill of our profession. 

The Cuamman. That is common sense, is it not ¢ 

Mr. Morison. Common sense; yes. 

The Cuarmman. I mean a lawyer would not be worth a sou if he 
did not do that. 

Mr. Mortson. Let me point out an additional thing; whereas it is 
true that many cases come up where we have no choice of forum, we 
often determine that we are going to lose a case in the district court, 
but we estimate that we can win in the court of appeals or if we go to 
the Supreme Court we will win it there. 

Now, a private litigant may have “shot his wad” when he gets 
through in the district court and he may not have the resources to 
carry that appeal to its ultimate conclusion in the Supreme Court, 
whereas the United States is not inhibited in that way. 

Mr. Wirson. You do agree, though, Mr. Morison, that there 
are varying degrees of the violation of the antitrust laws? We have 
provisions, for stance, in many of the States for an increased penalty 
for the second conviction of a felony, or a third offense, and my idea 
along that line is that if some system could be set up for first offenders 
that might perhaps be proper. It is easy, certainly, for any company 
to stumble, as we said before, and acting as is customary by all com- 
panies in a like category 

Mr. Mortson. Mr. Congressman, just let me make this observation. 
When you are dealing with the effects of monopoly—I know the kind 
of case you are talking about, where even though the Supreme Court 
has said, “Your reason and good faith in doing this are not issues 
to be determined”—take the Gypsum case—*it is not of any import 
that you thought you had honest intentions,” that the effect of an 
antitrust violation of any substance has its ramifications in 48 States, 





and it is a spiraling proposition, 

If you put me on the i eder: CC ourt in the job of try ing to determ he 
degrees of violation, | think I would have to say that I was not — 
to do it because I do not think you can solve the question—if 1 Isa 
penalty you are imposing, I do not think you can solve the the stion 
by saying that the intention was good and therefore the penalty will 
be less. 

I think that was what Congress had in mind, that these violations, 
if you will forgive me for using the phrase, are economic sins, and 
have very deep roots and significance all across the board. They can 
not be isolated, as you would, say, a man who gets drunk and runs 
into another car and kills somebody; that is a tort and it is a mar 
slaughter case. It is isolated in that community. 

The implications of antitrust violations, Mr. Congressman, that 
occurred in 1925 do not have their full toll and effect in many cases 
until 15 vears later, when you begin to see that a rigidity has come 
into an area of commerce, which has sloughed off and made impossible 
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under the profit system the competition of hundreds of sm: ay businesses. 

Now, how can a judge be in the position to foretell in future what 
that will be? 

Another point—maybe it’s a little obvious, but I know Congressman 
Keating and I have talked about this one time or another—the con 
eressional committee framing the Tort Claims Act initially had a 
provision before it that would limit the recovery against the United 
States for torts to $10,000, 

In discussing with the members of the committee why that provi 
sion Was not enacted, individual Congressmen have told me, “Well, 
we thought if we made it $10,000, every district judge was going to 
give $10,000 as a penalty, and we wanted some way to induce courts 
to make it less.’ so they made no provision for limitation on it, and 
in consequence, you have got a suit down in Texas for $500 nullion 
against the Government of the United States. So all I am trying to 
say is that the responsibility of a judge to make fine distinctions in 
an area which is not solely remedial to the litigant, but is intended 
for something more, to wit, to discourage this sort of thing, to put a 
penalty upon it, to make a man stop and think before he takes an 
economic step that invades this principle that is what the Congress 
had in mind in enacting the triple-damage provision. 

Mr. Witson. In other words, you think that Congress intended to 
punish those who had no intention of violating the law just as severely 
as those who do it as a systematic scheme, and who re pe vatedly do it / 

Mr. Morison. I think so. I think that is borne out by the cases, 
Mr. Congressman. 

Mr. Wuson. I do not think Congress had any such intention. 

The CuatrrMan. Mr. Morison, if [ understand it correctly, there 
are a number of consent decrees, are there not / 

Mr. Mor ISON, Yes, sir. 

The CuarrMan. In the case of a consent decree and before evidence 
is taken. or either in a case of : i plea of nolo contendere, there is no 
record for the private litigants. 

Mr. Morison. That is right, 

The CHAIRMAN. T he Governme nt files are pract ically closed to that 
litigant. He must start anew. 

Mr. Mortson. That is right, sir. 

The Cuamman. In other words, there is no res judicat 

Mr. Morison. He does hot have the benefit of the record. 

The Cuarrman. For him to rely on. 

Mr. Morison. Because the act provides that those cases are not 
prima facie evidence of violation. 

The Cuarrmman. So that the litigant must start anew there. 

Mr. Mortson. That is right, Sil 

The CHAIRMAN. Now, in the bill that is before us also the Gov- 
ernment’s sult Is only prima facie evidence of the wrong. 

Mr. Morison. Yes. 

The CuarrMan. And that does not mean that the litigant must nol 
do any preparation and go to considerable expense in the gathering 
of all manner and kind of data, because if the lawyer is an astute 
lawyer, he will realize that since ape presumption of guilt against the 
cle fe ndant is only prima facie it can be rebutted and, there fore, he 
must be prepared for a rebuttal to meet that rebuttal, so that it does 
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not mean that if the case is prima facie evidence against the defend- 
ant, as far as the private litigant is concerned that his way is easy. 
His way is still hard. 

Mr. Mortson. Yes, sir. 

The Cuarrmman. And, therefore, that is another reason, it strikes 
me. why we should have triple damages, by way of compensating him 
for the great difficulties that he surmounted, and for the great expense 
to which he was put in the preparation of his case. 

I admit there are some cases which are developed to the oreat clis- 
advantage of the defendants. There are strike actions. beyond ques- 
tion, or undoubtedly lawyers who are unscrupulous in that regard; 
and, as a result of that action of that kind of lawyer, there is some 
wrong done. 

But would you say, by and large, that the ti ple action stat 
of oreat benefit in our economy ¢ 

Mr. Morison. It certainly is, Mr. Chairman. As I pointed out 
before, | would say within the last 10 years—I believe I said a lesser 
(legree—we have, for the first time since the history of the enactment 
of the Clayton Act and the Sherman Antitrust Act, begun to see 
the development ot private litigation under the triple damage stat- 
ute, which is of substantial help. It already is a deterrent, I point 
out, in the case of the movie Industry there it is a substantial de- 
terrent. It is a substantial deterrent in whatever area the Govern- 
ment has decrees, and the effectiveness of this is for the first time 
being felt. We begin to feel that we have some companion element 
of assistance in this which we never had before. 

Now, presumably, if you did away with the triple-damage suit en- 
tirely, and you still wanted substantial enforcement in order to have 
economic freedom, you would have to quadruple the <1ze of the Anti- 


iite 


trust Division. 

The Cratmman. And there isa tendency to whittle down the appro- 
priations for your Department; is there not? 

Mr. Mi RISON, | would not want to comment on that. Mr. Con 
eressman. I have got some friends down there, and I do not want 
to say anything about it. 

Mr. Suears. Mr. Morison, I would like to ask you a question. 

Mr. Keatine. That is commendable restraint, Mr. Morison. 

Mr. Morison. Yes, sir. 

Mr. Suears. You are familiar, I know, with the wartime tolling 
of the statutes of limitations. The American Bar Association’s stand- 
ing committee on commerce has submitted a statement in which they 
say that if we make this tolling a 6-year period it will pick up the war 
time tolling statute and carry it back to October 1942. Have you had 
occasion to examine that question at all? 

Mr. Mortson. I have not, Mr. Shears; but I will just shoot from 
the hip. I think it “ain’t” so. That is my opinion offhand. 

Mr. Suears. One other question raised by the American Bar Asso- 
ciation’s standing committee was whether. under the language of sec- 
tion 5 (a)—and I believe you have the bill before you—the Federal 
Trade Commission decrees are included or not, and they recommend 
the insertion in line 20 of language which would exclude actions by 
the Federal Trade Commission. 

Have you any comment on that ? 
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Mr. Morison. I have not, Mr. Shears. I do not have-any opinion 
on that one way or the other. I would like to give that a little study, 
because that is a point that is new to me. 

I can only say this, that, as I have tried to state before, the posi 
tion of the Department is: Do not take away the aids which are 
available, and which have been tested in substantial areas, to deter 
the creation of monop oly and its restraints on trade in its beginnings 
and 1 S Incipencies. 

Now, wherever the inclusion of Federal Trade Commission ad- 
ministrative determinations or even court actions Is a ta and parcel 
of that I would lke to study it: I do not know—the . of course, 
that would be an aid. But I would not like to comment on it until | 
have studied it in detai 

Mr. Suears. For vour benefit, the American Bar Association has 
recommended that the e words be inserted after 4 (b) on line 20 of page 
2 as follows: 
an administrative proceedi: or proceeding brought to review modify ar 
administrative orde 
That is, any order which becomes final under the Federal Trad 
Commission Act. 

Mr. Mortson. I would like to study that. 

The Coatrman. Do you want to complete your statement, Mr. Mor 
son ¢ 

Mr. Mortson. Yes: if I may, Mr. Chairman. 

To summarize then, vel tlemen, the primary interests of the De- 
partment of Justice in this bill he in the pro\ sion which would per- 
mit the United States to sue for actual damages. That, we think, has 
been demonstrated by what has been said hers today as a needful and 
proper thine. 


Sut, inasmu h is the pi vision for a uniform statute of limitations 
is also soi ind in }) ‘ipl e and will unt doubtedl]y have a salutary effect. 
we favor the ena wnt of tial provision as well. 


Private parties in many instances, as I have pointed out, are fina 
cially handicapped as a result of the injurie for which tney seek 
redress. 

They should be given the assistance and encouragement which this 

bill will give them to move against violators of the antitrust laws. 
The bill asa whole represents a substantial step forward, both in pro- 
viding greater protection for those who have been injured and in set- 
ting up additional deterrents to violations of the antitrust law. 
The De partment of Justice according] recommends enactment of 
H. R. 3408, but Suggests the substitution of the words “by any other 
party” for “pursuant to subsections 4 (a) and 4 (b)” in line 24 of page 
2 and the deletion of the words “or to recover d images under section 
4 (b) of this act” in lines 7 and 8 of page 3 

The CHatrMan. Are there any questions? 


Mr. Hituines. Yes; I have a couple, Mr. Chairman. Mr. Morison, 


I think you will find that every member of this subcommittee is 
certainly opposed to monopoly, because Mono} oly if nds: to vy iken 
and break down our free-enterprise S\ stem in this country. But 


I, for one, have certainly begun to recognize the rise of a tremen- 


dous new monopoly in this country, the greatest monopoly of all, and 
that is the Federal Government itself, the Federal bureaucracy, of 
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which you are a member; and do you not believe that, by setting down 
a statute of limitations of 6 years to allow this vast monopoly of the 
Federal Government to cause all business in the country to live in fear 
of some misinterpretation or, let us say, some change of interpretation 
of the law, as the gentleman from Texas pointed out a minute ago, 
could that not In itse If act asa real dete ‘rrent on business and ser iously 
jeopardize the free-enterprise system ¢ 

Mr. Mo RISON. Well, Congressman. | do not have any views about 
the monopoly of Government. I will leave that for my betters, but 
I will Say this: I was associated with a very large corporate-lay firm 

New York for a good many years, and we represented corporate 
chents having interests in many States, and the thing that vou speak 
of as the a ion of the unreasonable etlect of long statutes of | mita- 


tions I never found to be any great burden on their corporate activitic 

I might say that the area, particularh of contract law of the 6-veat 
statutl te of limitations which comes to us as the beginning Of tiie ea 
of limitation from the Enelish common law, and which you will find 
perv ides the whole contract field, was never anv substant al burdei 
upon them, and I cannot believe that a 6 year statute has that effect. 


I think again, respectfully, sir, because I rong vou are honest in this 
opinion, | want to point out that | think the shoe is on the other foot, 
because the victim of antitrust violation is the fellow who has been 
knocked out of the ring, and you must take into account the relatiy 

strength and Size and ability of the f llow who has been knocked out, 


to get ehough resources together to engage 1n an antitrust suit of anv 


It isa very costly t mnhne. and you have no as arancs Id not know 
Il’, whether weg og poe or not — 
Mr Hues. You have to bea lawver to be a member of the Judi 


clary Committee. 
Mr. Morison. I see; Tam sorry. But, as you know, the fees in many 


of these cases, small antitrust suits, are undoubtedly on contingencies 
Th: il np nges upon the ability to get a wood, ell tramed antitrust 
lawyer. The more you get into this field, the more you recognize that 
this is not the are ‘a of general practice. The antitru t bar of t] s Nati 
isa Ve I\ fine and intelligent bar. ‘J hey are soph St eated mn eve yth c 
that has to do with trade regulation and antitrus It is probab 
he highest-paid bar, the most lucrative practice; that is, tl 


trust held 
Now t| ose men cannot be per: uaded | » take ali al 


if there is not a substantial fee involved: and, second, if they are sit 


ting with their chent, they are going to have to say, ‘This is roi? 
to take ve ars of hard work of dige facts out.” 
Mr. Hinuirmcs. Even though the statute itself could be tolled by 


the filing of the suit ? 


Mr. Mortson. Yes. My point on that, coring 8 cere er 


Mr. Hinnines. [ understood your answer to that quest on. and L com. 
mend you for the very able answer you gave to it But it does 1 
alter the ay “wel to the question; the fact remains that 1 Sagoo is 
tolled by the filing of the suit, and whether vou fool thant vou do not 


want to file it until your case is prepared is a matter of mere pro 
cedure. 








IS STUDY OF MONOPOLY POWER 


Mr. Morison. Let me put you in the position of a Federal judge. 

Mr. Hitures. That is a distinct honor that I will never attain. 
| Laughter. | 

Mr. Morison. Let me put you in that position for a moment, and 
if you were honestly administering your duties and you found a man 
who filed an antitrust suit in general terms, and upon the response of 
the defendants in calling for bills of particulars, demanding some 
thing more than just the filing of the suit, you found that the plain 
tiff had no substantial facts to prove his case, would you not be moved 
to say that this was an improvident suit, that it was frivolous and 
should be dismissed from the docket? 1 think you might be thinking 
in those terms. 

Mr. HILLinaGs. But you do hot believe that could be aan 
by a danger to our free-énterprise system by having this 6-year statute 
of limitations hangine over its head ? 

Mr. Mortson. Mr. Congressman, my answet that I do not think 
the people who violate the antitrust laws believe this is rong to have 
any substantial effect on them. 1 say that not callously : | Say it be 


CALSEe 
Mr. Hu nincs. Then there would be no need for the law. 
Mr. Mortson. I recognize the kind of business judgments, hav 


Ine been on that side of the fence, that are involved. It is true 
that the question of violation is a caleulation of risk. Business con 


stantly engages in that, w he _ it is a 6-year statute of limitations 
or a o-vear statute, or a tri > pen: alty, are matters of cold dollars 
and-cents calculation. [ 

suggested, hangs over them as some substantial awesome calamity. 


jus st am not convinced that this, as you have 

Mr. Hintiines. You just said that you do not think this 6 vear 
statute of limitations would have any effect on those people who 
violate the antitrust laws. Then, under that theory. there would be 
no need for enacting this legislation. 

Mr. Mortson. You misunderstood me, Mr. Congressman I said 
T did not consider the enactment of a 6 vear un rorm statute an un 
reasonable burden on possible offenders. 

Mr. HILLInGs. Tell me this: Do you have any roug) 1 ide aas to how 
many antitrust suits your Department has filed in the past year? 

Mr. Morison. I could give it to you this way, Mr. Congressman : 
Since the last fiscal vear, we have filed 81—I guess a little higher, 
about 83—cases. I would like to be accurate in the record on that. 

Mr. Hiniines. Many of those are now pending, I presume ¢ 

Mr. Morison. Yes, sir: that is right. 

Mr. Hitires. Could you give me roughly how many convictions 
you have obtained and how many decisions were favorable to your 
ee 

Mr. Mortson. [ am sorry I cannot, sir, offhand; and =p is some 
thing, of course, I can pridefully say is a very fine record; but, if you 
will permit me, I will submit that for the record. 

Mr. Hituras. I would appreciate it if you would. 

Mr. Morison. Yes, sir: I have it. 


(The information was later received for the record.) 
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JUSTICE, 
ipril 17, 


1951 


My Dear CONGRESSMAN CELLER: In the course of my testimony before your 
committee on April 9 in support of H. R. 3408, 1 suggested that I would furnish 
certain information requested by members of your subcommittee 

Mr. Hillings inquired about the number of civil and criminal cases filed by 
the Antitrust Division last year, as well as the percentage of causes Wolk alid lost 
auring the yeal 

During the fiscal year 1950, this Division filed 37 civil cases and 54 crimina 
cusses, or a total of 71 cases In that same period, we wot! ley ¢ ll CASES nT 
ost 5, the latte total including 3 which were dismissed on the Government 
motiol In other words, the Government won 75 percent of its « ses Phe 
Goverhment prevatied in 15 of the 18 criminal cases l hi aa v we Lo 
fiscal} od, or in 88 percent of the cases. 

Dur lie e peri five cases ere terminated in the « ‘ : 
appea of which four were won and one was lost by the G é ent . ( 
cases were t¢ inated in the Supreme ¢ irt, of which f ew l three 
were l vy the Government 

Potaling cases terminated in all the courts dui the ye Govern 
won 3S and lost 12 Therefore, 76 perce! of a ad 
vere rendered in our favor in 1950 

Mr. Keating inquired whether there e any other statutes containing m iple 
damage provisions We have found ef owing stututes ric ! vile ich 
provisiows: 

(1) The False Claims Statute st U. S. C. 23) hich provides tl 
person miiking a false claim aga it forfeit and pay 
to the United States the sum otf tion, double e amoul 
of damages which the United States n vy have ~ ‘ 

(2 L tie rovision in 55 [ ed States Code 67 ! neem 
patent the court may enter a judg I for any s e the 1 
by the verdict is thre ctual inl ives SUSTALHCCU icco iz to e cie 
s ‘ e cuse, not exceeding three times rie f suc erdic 

(3 The Fair Labor Standards Act provides in 29 Unite Stutes Code 216 
that a employer shall be able for the amount g l 
iad I equal amount as liquidated damages 

$) Se 100 (c¢) of the Defense Produc \ st] selle 
shall be ible for three times the amount of the ove harg iccording 
thie uurts discret but not exceeding the amou oe 
Si0,000, or Tor al mount n ss bh Sle me i } SO 

, The Hous g and Rent Act of 1947 mM | Ss. ( \ 1s pre cle 
tha pe n charging excessive re shall be i f lnted damag 
l h | it OT SO « hree times h cess he ~ ead, W Cheve 
irge 

Phe Contract Ne met ¥) 1944 11 I QS ¢ 1) 1 , 

person presenting a 1 4 m he Goverbm lL) sl | 2D ‘ 
of any amount sought to be wrongfully secured ~) Shall fort any com 
pensation received, and (3) shall pay 52,000 to the I Si sum ible 
tine mount of any damage whi the United States may have us 
a ed ‘ ~ 

(7) The Federal Property and Administrative Services A¢ 149 (41 
| =. 4 eb provides that a pe son defrauding the Government hn Comme 
With the procurement or disposition of property 1) shall pay the United 
States $2,000 plus double damages, or (2) shall pay the United States twice 
Live cons dera ol ugreed to be Yivell oOo {>} Shit rt ‘ t ( t | ed 
States as liquidated damages the property ob ‘ Ww the I iS es 
restraining the consideration given therefor 

I trust that I have supplied facts fully responsive to the inquiri¢ e during 
my oral testimons | appreciate the interest evidenced by) embers of the cor 

ttee in the operation of the antitrust laws 

sincerely yours, 

H. G. Mortso 
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Mr. Hiturnes. Would you have any rough idea as to the percentage 
of decisions in favor of the Department in recent years? 

Mr. Mortson. I would take a guess, Mr. Congressman, and say that 
certainly it exceeded 75 percent of our cases. 

Mr. Hitxrrnas. In other words, you had a pretty good conviction 
record under the present law. 

Mr. Morison. Yes, sir; both on the civil side and on the criminal 
side; and I might say, of course, that the real progress we have made 
has been on the civil side in equity provisions for relief. 

Mr. Hitxres. Just one more question; I want to be sure that I got 
you correctly. A little while ago you commented, in response to an 
inquiry concerning the theory in allowing a l-year statute of limita- 
tions in ber i? me amage actions in regard to OPA, and you said, as you 

remembered it, “In the case of OPA, those were little people ; so, 
therefore, tag 1 1-year statute of limitations was necessary. 

[ presume th: at. if that is your theory, you further feel that maybe 
because big people were involved in a 6- year statute it should be six 
times as great as the OPA statute of limitations 

Mr. Mortson. I am glad you raised that, Mr. Congressman, because 
you either misunderstood me or I said something I did not intend to 
say. What I meant was that the facts in those types of violations, 
regardless of whether the violation was committed by small-, big-, or 
medium-size businesses, were very simple from an evidentiary point 
of view, simple of demonstration compared with the antitrust fact 
pattern, and evidentiary pattern, which are extremely complicated. 

I would suggest, for example—I am sure you are aware of it—if 
you read the evidentiary record in the Aluminum case or some of our 
large cases, you will know what I mean; that these things are ex- 
tremely complicated. That is what I intended to say. 

Mr. Hituines. Thank you. 

The Cuamman. Then also the OPS is a temporary statute; is it 
not ? 

Mr. Mortson. That is right, Mr. Congressman. 

The CHamman. Meeting a temporary emergency. 

Mr. Mortson. In addition, Mr. Chairman, the idea of restitution 
for the people who have been damaged by violation of price and wage 
regulat ions is that, if there is to be price regulation in — of economic 
stress, the offenders should be brought in quickly; and, as an additional 
arm, you want the private citizen, if he is really aggrie ray to come in 
quickly, because it is a simple thing to demonstrate a violation. It 
should not be permitted to hang 6 years, because it will be of no help 
to the system of price control if it is deferred for 6 years. 

The CuarrmMan. Are there any further questions, gent lemen ? 

Thank you very much, Mr. Morison. You made a very fine 
contribution. 

Mr. Mortson. Thank you very much. 

The Cuamrman. Before we call the next witness, the Chair wants 
to call attention to the fact that there is present in this room this 
morning a very distinguished jurist, Judge William Denman of the 
Ninth Circuit, presiding at San Francisco—Chief Judge of the Ninth 
Circuit Court of Appeals. 

Judge Denman, we are very happy to have you with us this morning, 
and [am sure we are very happy to see you. 
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(Judge Denman made some remarks in response to his introduction 
to the subcommittee by the chairman. ) 
The Cuarmman. The chairman wishes to make a second announce- 


ment. 

Making his first appearance this morning is Mr. Stevens, on my 
left, who has been designated as the associate counsel for this sub- 
committee appointed by the minority. 

I think the Judiciary Subcommittee is the first subcommittee that 
has recognized the spirit and the letter of the Reorganization Act, 
by appointing a counsel who will distinctly represent the minority in 
the deliberations of this subcommittee, and I am very happy to intro- 
duce Mr. Stevens to the members of the subcommittee. 

Mr. Stevens. I am very happy to be here, Mr. Chairman, thank you. 

The CuarrmMan. Before I ask the next witness to testify, Mr. Curtis 
Shears, counsel to the subcommittee, desires to make an announce- 
ment with reference to opinions submitted by various bar associations, 

Will you do that now, Mr. Shears ? 

Mr. Suears. The American Bar Association generaily approves of 
the bill, with three suggestions for changes. They feel that a period 
of 6 years 1s too much, and they suggest | years. 

They also suggest that language which would bring the Federal 
Trade Commission actions within the purview of section 5 (a) be 
substituted, as I have previously read into the record. 

Phey also agree with Mr. Morison that the provisos for tolling the 
statute when a damage case is brought by the United States be 
omitted. 

The Cuatrman. That will be placed in the record. 

AMERICAN BAR ASSOCIATION, 
Varch 27, 1951 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Re presentatives, 
Washington, D.C. 

DEAR CONGRESSMAN CELLER: Your letter of March 22, addressed to the Ameri 
can Bar Association, referring to H. R. 3408, has been referred to me as chairman 
of the American Bar Association’s standing committee on commerce. 

You will recall that I presented certain objections to a similar bill presented to 
the Eighty-first Congress. Some of these objections are not present in the draft 
of H. R. 3408S. I should like, however, on behalf of the commerce committee, to 
present three matters in connection with the bill for consideration of your com 
mittee 

(1) I note that you have changed the language of section 5 of the Clayton 
Act, which now reads: “A final judgment or decree rendered in any criminal 
prosecution or in any suit or proceeding in equity brought by or on behalf of the 
United States” to read: “A final judgment or decree hereafter rendered in any 
civil or criminal proceeding * * * brought by or on behalf of the United 
States.” There is no objection to this change, unless by reason thereof it could 
be contended that a final order of the Federal Trade Commission or of a cir- 
cuit court of appeals affirming a Trade Commission order is a judgment or 
decree rendered in a civil proceeding brought by or on behalf of the United 
States. The courts have uniformly held in construing the present section 5 
that a Federal Trade Commission proceeding was not within the purview of 
the act. Obviously, it should not be, since the Commission is not a court and 
proceedings before the Commission are not equivalent to a hearing in court. It 
would be most unfortunate, it seems to me, to open up this question by changing 
the language which has already been definitely construed. A Federal Trade Com- 
mission action is not a suit or proceeding in equity. ‘There may be some doubt, 
of course, whether a Federal Trade Commission proceeding can be said to have 
been brought by or on behalf of the United States. I respectfully suggest, how- 
ever, that the committee should not inject an element of uncertainty as to the 
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type of proceeding encompassed by section 5 and should either revert to the 
language of the original section or insert in the third line after (b)—an adminis 
trative proceeding or proceeding brought to review or modify an administrative 
order. 

(2) The commerce committee still objects, as it did to the prior bill, to a limita 
tion period of 6 years. Having in mind that an action under section 4 is a tort 
action and that by reason of the provisions of section 5 (b) the running of the 
Statute of limitations may be extended anywhere from 5 to 10 vears, it seems un 
reasonable to us to impose such a long period of limitations. As we pointed out 
in our earlier protest, the Government, in limiting the right to bring tort actions 
against the United States, has fixed a period of limitations at not exceeding 1 


year, Statutes of repose in most of the States place a short limitation upon tort 








actions of from 2 to 4 years. We see no justification for imposing a 6-yveat 
limitation, and respectfully suggest that the maximum should be not more than 4 
years 

(3) There s no justification or logic. in our opinic i! neluding in section 
5 (b) actions by the United States to recover damages under section 4 (b 


Judgments in such suits have been properly excluded under section 5 (a) 
Why should the fact that 


the United States has instituted an action for damages 
under section 4 (b) toll the running of the statute of limitations? The plaintiff 


ripe damage action can make ne use whatever of the fact that the Gover 
ment has brought such an action or of the judgment entered in such a suit nad we 
can conceive of no logical reason why the running of t statute of Li oO 
should be extended because the Government has been elected to sue for damages 
Phis provision should be eliminated from section 5 (b) 
he pectftulls subr ted 


Epwarp R. Jounston, Chairman. 
Mr. SHeArs. The New York State Bar Association, or rather the 
Bar Association of the State of New York. unanimously and whole 
heartedly approves the bill as it stands. 
The CHatrMan. The letters and statement of the Bar Association of 
the State of New York will be inserted in the record at this point. 


New \ K. N. ¥ ipril 2, 1951 


DrAR Mr. Cetter: Your courteous invitation of March 22, 1951, to appear a 
present inp ( ws of the committee on the C to ict of the New York 
State Bar Association, antitrust se tion, has been appre ited 

Our ¢ mittee believes, however, that the previ estimony of S ( mar 
together wi ts committee repo has fully deve d iews We do m 
wish to impose up. 0 patience by appearing met to re] vhat we have 
already said and what you have fully reported at pages 49 to 55 of your hearir 
of M: and 10, 1950, on H. R. 7905, the original Denton b 

We t< wilh preasure that Representat Ve Keat ne a mel r of vour sub 
committe has introduced H. R. 3408 in a form identical to H. R. 1323, which 
we have already endorsed in our etter to you of Ma h ?O. 1051 ind tha t is 
this bili which ill b msidered at vour April hearing H. R. 3408, like H. R 
1523, has, of course, our unanimous and wholehearted endorseme 

Al <tra copy of this letter is enclosed for Mr. Keating 


Sincerely yours 
Jerrold G. Van Cise, Chairman; Charles Wesley Dunn, Chairmar 
Antitrust Section: Frederick F. Greenman, Mitchell Klupt, George 
S. Leisure, Parker MeCollester, Edward C. McLean, Gilbert H 
Montague, Blackwell Smith, J. Alvin Van Bergh, Taggart Whip 
ple, Committee on the Clayton Act, Antitrust Section, New York 

State Bar Lssoc tion 
New York, March 20, 1951 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary. 
House of Representatives, Washington, D. C. 

Dear Mr. CeELLER: We have been informed that a revised Denton bill (H. R 


623) providing for the right of the United States to sue for actual damages 
and establishing a uniform statute of limitations applicable to antitrust matters 
hus been referred to your committee. 
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The committee on the Clayton Act of the New York State Bar Association, 
antitrust section, was asked last year by your committee to analyze an earlier 
version of the Denten bill (H. R. 7905). In response to this invitation, our 
committee prepared a report and its chairman appeared on May 10, 1950, to 
testify at the House hearings on that bill. 

We now take great pleasure in unanimously endorsing both the form and con- 
tent of H. R. 1323, as we find that it conforms closely to our recommendations 
of last year on this subject, and strongly recommend its passage. We very 
respectfully submit again five copies of our report of last year which fully sets 
forth our reasons for this recommendation. 

We further understand that certain other bills have been introduced in the 
House dealing with the subject matter of the revised Denton bill. See for ex- 
ample, H. R. 109 and H. R. 1986. For the reasons our committee expressed 
last year in its report and in the testimony of its chairman, we believe that 
this other alternative legislation is highly objectionable and earnestly oppose it 

Yours very truly, 
Jerrold G. Van Cise, Chairman; Charles Wesley Dunn, Chairman, 
(ntitrust Section; Frederick F. Greenman, Mitchell Klupt, George 
S. Leisure, Parker McCollester, Edward C. McLean, Gilbert H. 
Montague, Blackwell Smith, J. Alvin Van Bergh, Taggart Whipple, 
Committee on the Clayton Act, Antitrust Section, New York State 
Bar Association, 


REPORT BY COMMITTEE ON THE (LAYTON ACT OF THE SECTION ON ANTITRUST LAW 
or THE NeW YorK STATE Bar ASSOCIATION, ON THE Denton Bit (H. R 


THM) 


Che Committee on the Clayton Act of the New York State Bar Association, 
Antitrust Section, has reviewed the Denton bill (H. R. 7905) in response to 
an invitation of the chairman of the Judiciary Committee of the House of 
Representatives, directed to Charles Wesley Dunn, chairman of the antitrust 
section, and hereby respectfully submits its observations with respect to this 


bill. 


1. The first majo objective of the Denton bill is to permit the United States 
to sue for such damages as may be hereafter suffered by it i its business o1 
property by reason of antitrust violations. See section 4 (b) of the Clayton 
Act in the form proposed by the Denton bill 

This first objectitve is endorsed by the committee The bill, on the one hand, 
orrectly recognizes that the United States is entitled to be made whole for any 


ctual monetary dumages that may be suffered by the Government arising out 
of antitrust violations; while, on the other hand, it reaffirms the Cooper case 
“12 U. S. 600) to the effect that the United States, unlike private persons, 


should not be permitted to obtain treble damages. The Government does not 
need the stimulus and profit of trebled, as distinguished from con pensatory 
damages to induce it to bring damage actions; it has adequate punitive remedies 


n the form of fines and jail to punish willful wrongdoers ; and it would seriously 
handicap its procurement department in obtaining adequate sources of suppl) 
if a substantial Government contract were to be automatically accompanied 


by the ruinous contingent liability of treble damages in the event conduct cut 
rently believed by suppliers to be lawful—and perhaps even encouraged by pro 
curement personnel—subsequently were held to be unlawful under ever-changing 


judicial constructions of our antitrust laws. 

2. The second majo objective of the Denton bill is to establish a Federal 
statute of limitations applicable to suits for damages brought by reason of anti 
trust violations. See section 4 (c) of the Clayton Act as proposed by the Denton 
bill 

This objective of a uniform Federal statute of limitations is likewise endorsed 
by the committee. The current confusion in treble-damage litigation as to what 
State statute of limitations applies to such actions argues strongly in favor of a 
uniform Federal statutory period. 

The means whereby this objective is sought to be accomplished by the bill, 
lowever, is strongly opposed. In the first place, the bill replaces, with a 6-year 
statutory period, State statutes which in repeated instances are for shorter 
periods. Claims now barred by State statutes may thereby be revived In the 
second place, the bill provides that even this 6-year period may be extended 
indefinitely if plaintiffs can persuade a court or jury that they had just dis 
covered “new” evidentiary facts. The so-called restriction of this provision 
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to “conspiracy” actions is meaningless, as individual companies are now subject 
to suit under the antitrust laws on the basis that they “conspire” with their 
subsidiaries and officers, and groups of companies are liable to suit merely 
because their competition drives them into parallel action. These two Denton 
bill provisions are in addition to the present statutory suspension of the run- 
ning of the period of limitations during Government litigation. 

The new and drastic extensions of the statutory period would open the door 
to serious abuses. As our courts continue to give new content to our antitrust 
laws, past conduct taken in good faith becomes retroactively unlawful. The 
past transactions, in turn, under the Denton bill, would provide inviting bases to 
litigious plaintiffs to s.e for many years of accumulated treble damages. AS a 
result, companies otherwise solvent might suddenly be confronted with treble- 
damage claims of astronomical size. Stale litigation of the most vicious nature— 
most difficult to defend by reason of the passage of time and death of witnesses— 
would be affirmatively encouraged. 

The indefinite extension of the statutory period by the so-called discovery 
provision of the Denton bill, furthermore, would actually increase rather than 
eliminate the current confusion in treble-damage litigation as to the applicable 
period of limitation, for the decisions on what constitutes discovery are in 
hopeless confusion. 

The discovery provision, in fact, runs counter to the fundamental reason 
underlying statutory limitation periods; namely, to outlaw stale claims which 
may surprise parties when all proper evidence is lost, or the facts have become 
obscured from the lapse of time or from defective memory or from death or 
removal of witnesses. The defense of the statute of limitations is sometimes 
viewed unfavorably, as unjust or technical; but over a hundred years ago, in 
Bell v. Morrison (1 Pet. 351, 360), the Supreme Court of the United States 
thrust aside this criticism, characterized statutory limitation periods as “wise 
and beneficial,” and stressed that they afforded security against stale demands 
after the true facts may have been forgotten. This view was reiterated as recently 
as 1938 in Guaranty Trust Co. v. United States (304 U. S. 126, 136), by Mr. 
Justice Stone, in characterizing the statute of limitations as designed to make an 
end to the possibility of litigation after a reasonable time, and approving such 
statutes as meritorious defenses serving a public interest. Although the appli- 
cation of such statutes may on rare occasions bar the assertion of a just claim, 
nevertheless such occasional hardship is outweighed by the policy of outlawing 
stale claims (Schmidt v. Merchants Despatch Transportation Co. (270 N. Y. 287, 
302 (1986) ). 

‘he Denton bill should provide a clear-cut, uniform statutory period of reason- 
able duration—stated in a fixed term of years—in lieu of its present unrealistic 
and inequitable provisions. 

3. The third and final objective of the Denton bill is to provide that a final 
judgment in favor of the United States in a proceeding brough under the 
antitrust laws should be conclusive, instead of prima facie, evidence in a damage 
action brought under those laws. (See sec. 5 (a) of the Clayton Act as proposed 
by the Denton bill.) 

This objective is opposed. The introduction of a Government judgment in a 
damage action as prima facie evidence, in the manner presently permitted by 
law, is of most substantial assistance to the plaintiff. It is submitted that giving 
a judgment in one action conclusive effect in another action, brought by a total 
stranger, is a practice not to be encouraged even upon the showing—not present 
here—of imperative necessity. It seems particularly inadvisable to permit any 
judgment in an equity proceeding to deny the right of trial by jury on the 
principal issue of a subsequent action at law. 

4. The committee desires respectfuily to submit, in conclusion, a basic con- 
sideration which has underlain its consideration of the Denton bill and has 
greatly colored its observations as herein reported. 

The antitrust laws of necessity must be general in terms and flexible in appli- 
cation if they are effectively to regulate the complex competitive relationships 
of our economy. Their meaning in specific situations accordingly is seldom clear 
until the courts have spoken, and even then their interpretation is sometimes 
wanting in clarity. (See, e. g., the Line Material case (333 U. S. 287).) 

The antitrust laws, moreover, are in large measure divided among themselves 
On the one hand, proponents of the school of “hard” competition have enacted 
statutes such as the Sherman Act commanding competition On the other hand, 
proponents of the school of “soft” competition have been responsible for nullifying 
legislation such as the Robinson-Patman Act, in many respects forbidding it 
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Thus the lawyer today who is asked by his client whether it is lawful to compete 
vigorously and meet the prices of his competitors may sometimes have to answer 
that his client should select which of two conflicting laws—the Sherman or the 
Robinson-Patman Act—he desires to obey, because he cannot obey both. 

The suit for treble damages brought for violation of the antitrust laws, 
accordingly, is not necessarily brought against a hardened, willful violator 
for whom one should have no sympathy. It may well be prosecuted by a 
plaintiff taking advantage of changed statutory interpretations to harass a 
conscientious businessman who has never willfully disobeyed the law. This 
would particularly be true if stale litigation were permitted to be brought 
retroactively, Challenging transactions of many years ago when lawyers advised 
and justices decided in accordance with different patterns of legal thought. 

Treble-damage actions are a remedial and policing adjunct to our antitrust 
laws, affording the injured victim appropriate protection from high-handed 
actions of antitrust violators. Legislation should be avoided, however, which 
would permit their prophylactic effect to be perverted into avoidable abuses 

This committee, which represents attorneys who have both prosecuted and 
defended treble-damage actions, earnestly petitions Congress in particular not 
to permit stale transactions—condemned after the event in ex post facto 
fashion by changed judicial thinking on the part of our courts—to be the basis 
for years upon years of accumulated trebled windfalls. 

Jerrold G. Van Cise, Chairman, Committee on the Clayton Act; 
Charles Wesley Dunn, Chairman, Antitrust Section; Frederick 
F. Greenman, Mitchell Klupf, George 8S. Leisure, Parker Me- 
Collester, Edward C. McLean, Gilbert H. Montague, Blackwell 
Smith, J. Alvin Van Bergh, Taggart Whipple. 

May 5, 1950. 

Mr. Suears. The Association of the Bar of the City of New York 
approves the bill, with the exception of the 6-year provision, and they 
suggest 4 years. 

The Cuarrman. That statement will be placed in the record at this 
point, 


THE ASSOCIATION OF THE BAR OF THE CITy OF NEW YORK, COMMITTEE ON TRADE 
REGULATION AND TRADE-MARKS, REPORT ON H. R. 3408 (S82p CONG., 18T SEss.) 
ENTITLED “A BILL TO AMEND THE CLAYTON ACT BY GRANTING A RIGHT OF ACTION 
rO THE UNITED STATES To ReEcOvER DAMAGES UNDER THE ANTITRUST LAWS, ESTAB 
LISHING A UNIFORM STATUTE OF LIMITATIONS, AND FOR OTHER PURPOSES.” 


We approve H. R. 3408, with two proposed changes. 

The bill proposes two important amendments to sections 4 and 5 of the Clayton 
Act: First, to permit the United States to recover actual damages suffered by 
reason of a violation of the antitrust laws; and, second, to provide a 6-year 
statute of limitations for actions to recover triple or actual damages. The bill 
also proposes a redraft of section 5 of the Clayton Act in which language changes 
ure made to simplify and clarify its meaning. 


I 


The first important amendment would add a new subsection (b) to section 4 
of the Clayton Act to permit the United States to sue for the recovery of “actual 
damages by it sustained’ whenever the United States “is hereafter injured in 
its business or property by reason of anything forbidden in the antitrust iaws.” 

The United States is the largest single purchaser of goods in the country.’ In 
United States v. Cooper Corporation (312 U. S. 600 (1941)) the Supreme Court 
construed section 7 of the Sherman Act to exclude the United States as a “person” 
who might sue for the recovery of treble damages. The proposed amendment 
permits the United States to recover only “actual damages” and only those “here 
after” suffered. 

_ The committee endorses this amendment and notes with approval that the 
United States is limited to the recovery of “actual damages” whereas “persons’ 
lay recover treble damages. This difference in treatment is a recognition of the 
difference in the position of the United States and of “persons” in this connection 

‘United States vy. Cooper Corp. (312 U. S. 600), statement of Black, J., dissenting 
at 617. , 
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Both may recover their actual damages. The damages of “persons” are trebled 
so that private persons will be encouraged to bring actions which, though 
brought to enforce a private claim, will nonetheless serve the public interest in 
the enforcement of the antitrust laws. The United States is, of course, charged 
by law with the enforcement of the antitrust laws and it would be wholly im- 
proper to write into the statute a provision whose chief purpose is to promote 
the institution of proceedings. The United States is, of course, amply equipped 
with the criminal and civil process with which to enforce the antitrust laws. 
The proposed amendment, quite properly, treats the United States solely as a 
buyer of goods and permits the recovery of the actual damage suffered. 

Though we approve this proposed amendment we desire to point out one fea- 
ture of it that deserves consideration and correction. With the door open to 
the institution of actions by the United States to recover damages, we foresee 
the likelihood of intervention in such actions by private parties seeking recovery 
of treble damages. Wholesale interventions of that sort in actions in which 
the chief burden of cost and proof is borne by the United States is a situation that 
may well work unreasonable and well-nigh insupportable burdens upon de 
fendants. 

Intervention is presently governed by rule 24 of the Federal Rules of Civil 
Procedure. Heretofore private parties have not been permitted to intervene in 
suits brought under the antitrust laws by the United States in the absence of 
specific consent to such intervention by the Attorney General. See Allen Caleu 
lators v. National Cash Register Co. (322 U. S. 187): United States v. Columbia 
Gas & Electric Corporation (27 F. Supp. 116) ; United States v. California Gas &€ 
Llectrice Corporation (28 F Supp. 168). 

Under H. R. 3408 there would always be ground for intervention by one or 
more private parties in an action brought by the United States since there would 
always be in these cases, a Common question of law or fact. The difficulty and 
cost of proof of any illegal conspiracy would be borne by the United States. The 
private intervenors might readily swarm in and produce an intolerable and insup- 
portable situation that was not anticipated or desired in the language of H. R. 
3408. In pointing out this situation, we do not overlook the likelihood that a 
threat of intervention may be used in an effort to compel settlement of claims 
otherwise groundless or lacking adequate basis for independent action. 

We submit for consideration that intervention by private parties in suits 
brought by the United States should be prohibited. 


IT 


The second important amendment would add new subsection (¢) to section 4 
of the Clayton Act to provide a statute of limitations of 6 vears for actions to 
recover damages brought either by the United States of by “persons.” 

The lancuage of this amendment is in conformity with the proposal made by 
this committee in its report dated May 5, 1950, to the Subcommittee on Study of 
Monopoly Power of the Committee on the Judiciary. This committee in its re- 
port of 1950 did not propose any period of time within which any such action 
must be brought and notes that H. R. 3408 proposes a period of 6 years. 

This committee approves the adoption of a uniform Federal statute of limita- 
tions in place of the varying statutes of limitations of the several States that 
are now applicable to these actions In this connection it is of interest that 29 
States have applicable statutes of limitations of less than 6 years (in 12 States 
the period is 3 years, and in only 5 States is it 5 years) while in 16 States the 
period is 6 years and in 3 States it is longer than 6 years. Thus, the 6-year pro 
vision in H. R. 3408 selects the period of the longest applicable State statutes 
except for the statutes in three States. Thus, while the choice of 6 years is not 
unreasonably long, it is still the choice of the longest period of time in any sub 
stantial number of States. A shorter period of years would also be in line with 
the prevailing practice in the States as we have noted that in 12 States the 
period is 3 years. 

On this point we only make note of the above facts as we have no serious ob- 
jection to make to the choice of 6 years rather than 3 or 4 or 5 years 

Our important objection to the choice of 6 years is that when taken in con 
junction with the tolling provisions of section 5 of the Clayton Act (38 Stat. 731; 
15 U. S. C. see 16, under which the running of the statute of limitations in re 
spect of every private right of action is suspended during the pendency of any 
civil or criminal prosecution by the United States) and with the so-called War- 
time Suspension Act (Public Law 740, 77th Cong., 2d sess., approved October 30, 
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1942, as amended by Public Law 107, 79th Cong., approved June 30, 1943) 
under which the statute of limitations was suspended in these cases fronmr 
October 10, 1942, to June 30, 1943, under which the statute of limitations was 
suspended in these cases from October 10, 1942, to June 30, 1946, the effect of 
the pasasge of H. R. 3408 will be to provide an automatic statute of limitations 
of at least 10 years.’ 

We point this out because this immediate effect of H. R. 3408 provides an 
unreasonably long period of limitations. On this ground we are opposed to the 
6-year period. In fact, if there is added to this period the tolling period under 
section 5 of the Clayton Act, referred to above, the statutory period may be in 
excess of 10 years. Again, we regard this as unreasonably long. 

The point to which we make objection might be corrected in one of two ways. 
The statutory period might be reduced from 6 to 4 years so that the tolling 
period of the Wartime Suspension Act would not be automatically added to the 
period of time fixed in H. R. 3108. This would be a reasonable period of time 
and in line with the period of time presently provided under a substantial nuimn- 
ber of State statutes, as noted above. The other solution would be to provide 
that the 6-year period provided in H. R. 3408 shall be applicable only to causes 
of action arising after its enactment. In this way the new 6-year period would 
not be applicable retroactively to be added automatically to the period of time 
under the Wartime Suspension Act. 


Ill 


The third amendment is to section 5 of the Clayton Act and appears to be a 
redraft and an improvement of the language in unimportant respects. Thus we 
ote that the reference in section 5 of the Clayton Act to “any criminal prosecu 
tion or in any suit or proceeding in equity” has been shortened to read “any 
civil or criminal proceeding.” Further, the expression “any suit or proceeding 
in equity or criminal prosecution” has been altered to read “any civil or criminal 
proceeding.” We note other similar language changes. 

The only significant change appears to be a statement that the statutory 
rule of section 5 that final judgment or decree shall be prima facie evidence is 
to be explicitly limited to proceedings brought by or on behalf of the United 
States, and the exclusion of judgments or decrees in treble damage suits is now 
made explicit. We note also that the prima facie rule is explicitly limited under 
the proposed amendment to proceedings brought pursuant to the treble damage 
section 

Milton Handler, Chairman; Rynn Berry, Philip Blumenthal, John 
PB. Cuningham, Neil C. Head, Philip E. Hoffman, John J. Horan, 
Theodore R. Kupferman, Seymour D. Lewis, Breck P. McAllister, 
Stewart W. Richards, Henry L. Shenier, Leslie D. Taggart, 
Stewart L. Whitman. 

Jerrold G. Van Cise approves H. R. 3408 in its present form 

Aprit 7, 1951 

Mr. Surars. The New York County Lawyers Association approves 
all except the proviso whi h has been suggested to be stricken by Mr. 


Morison. 
The CHarrMan. That will be inserted in the record at this point. 
REPORT OF COMMITTEE ON FEDERAL LEGISLATION ON H. R. 109, H. R. 1323, anp H. R. 
1986, WHICH SEEK To AMEND THE ANTIIRUST | AWS, IN KELATION To (a) PROVID 
ING A STATUTE OF LIMITATIONS FOR TRIPLE-DAMAGE SUTis AND (0b) PERMITTING 
tHE UNITED STATES TO Recover FOR INJURIES TO ITS BUSINESS OR PROPERTY BY 
REASON OF VIOLATION OF THE ANTITRUST LAWS 


Recommendation: Disapproval, H. R. 109, 1986; approval in part, disapproval 


H. R. 1525 provides a 6-year statute of limitations for triple-damage suits 


brought under the antitrust laws. At present, the various divergent State stat- 
utes Of limitations govern the time within which such actions must be brought. 
\s the right to sue was created by Federal law, it would seem appropriate to 
ive a Federal and uniform statute of limitations. This part of the bill is there- 
o! nypy l 
10 years counted by taking the period from October 10, 1942, to the 
end of Oye yp ul after June 30, 1946, i. e., to June 30, 1952 
80861—5 er. 1, pt 
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The bill would also permit the United States to recover its damages for inju- 
ries to its business or property resulting from violations of the antitrust laws. 
It does not have this right at present because the courts have held that the United 
States is not a “person” within the meaning of the applicable sections of the 
law. There is no sound reason for not permitting the United States to recover 
damages it suffers as a result of violations of the antitrust laws, and this part of 
the bill is therefore also approved. 

A third provision of the bill would suspend the statute of limitation for triple- 
damage suits pending any damage suit by the United States under the above 
proposed provision. Section 5 of the Clayton Act presently makes a final judg- 
ment or decree, in an action by the United States to prevent, restrain or punish 
an alleged violation of the antitrust laws, prima facie evidence that the defendant 
violated said laws, and suspends the statute of limitations for triple-damage suits 
pending such actions. A judgment in a damage suit by the United States, how- 
ever, would not be evidence against a defendant in a triple-damage suit, and 
there is no reason for further suspending the statute of limitations pending such 
damage suits. This part of the bill is therefore disapproved. 

H. R. 1986 would also create a Federal statute of limitations for triple-<dam- 
age suits, but would suspend the statute, whenever a conspiracy is claimed, until 
the plaintiff discovers the facts he will rely upon to prove his case. This would 
create a loophole which would destroy the statute of limitations for all practical 
purposes. Experience has shown the wisdom of clear and definitive statutes of 
limitations. This bill is therefore disapproved. 

H. R. 109 would permit the United States to bring triple-damage suits if it is 
injured as a result of a violation of the antitrust laws. Recovery in such an 
action should be limited to actual damages, as provided in H. R. 1323. This 
bill is therefore disapproved. 

Respectfully submitted. 
COMMITTEE ON FEDERAL LEGISLATION. 


Report of Committee on Federal Legislation on H. R. 278 and H. R. 1330, 
which seek to amend the antitrust laws, in relation (a) increasing the fine for 
violations from $5,000 to $50,000 (H. R. 1330) and (b>) disqualify persons con 
victed of any offense under the antitrust laws from acting as officer, director, 
ete., of or being employed by any corporation convicted in the same proceeding 
and, in the discretion of the court, from being employed by any corporation 
engaged in commerce; a third offender would be barred for life from working 
for any corporation engaged in commerce 

Recommendation: Disapproval. 

In many instances the businessman does not know what is lawful under the 
antitrust laws. In the last decade there have been very few antitrust cases in 
the Supreme Court in which there was not a dissenting minority. If the con 
duct involved seems legal to some of the Justices of the Supreme Court, it would 
be terribly unfair to punish so drastically a man who acted upon the same 
minority belief. Until lawyers can advise businessmen with assurance as to 


the meaning of the antitrust laws, drastic civil penalties and disabilities are 


inappropriate. It should be remembered that, if the court thinks the facts 
warrant it, a person convicted of violation of the antitrust laws can be sent to 
prison. 


Respectfully submitted. 
COMMITTEE ON FEDERAL LEGISLATION. 

Mr. Stevens. Mr. Chairman, might I ask a question for the record, 
please? With respect to the American Bar Association recommenda- 
tions, it was not clear whether in referring to the Federal Trade Com- 
mission point they wanted actions of the Federal Trade Commission 
to be exempted or to be included; in other words, would their order 
be prima facie evidence or should the statute be clearly set out and 
state that clearly they should not be used as prima facie evidence ? 

The CuHarrman. I have before me the statement of the American 
Bar Association as well as the statements of the other bar associations, 
and they have been placed in the record. 
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Mr. Surars. The United States Chamber of Commerce generally 
is opposed to the bill on the ground that the committee should hold 
an investigation with respect to the “confusion” in antitrust laws 
rather than pass this bill. 

The Cuarmman. Their statement will be placed in the record. 


CHAMBER OF COMMERCE OF THE UNITED STATES OF AMERICA, 
Washington 6, D. C., April 9, 1951. 
Hon. EMANUEL CELLER, 
Chairman, Subcommittee on Study of Monopoly Power, 
Committee on the Judiciary, House of Representatives, 
Washington 25, D. C. 

DEAR Mr. CHAIRMAN: This is in response to your letter of March 23, to Presi- 
dent Otto A. Seyferth, inviting the views of the Chamber of Commerce of the 
United States on H. R. 3408, which bill is the subject of hearings before your 
subcommittee. 

The national chamber on several occasions has advised this committee and 
other committees of Congress of its views concerning needed antitrust law revi- 
sion. One strong opinion of this organization is that before any new forms of 
penalties for antitrust law violations are enacted, or the imposition of such 
penalties is extended in any way, the legislative and executive branches of our 
Government should take direct steps to solve the ever-growing problems of 
operating under these laws. 

This view is incorporated in the attached statement of policy on antitrust 
laws, adopted at the chamber’s last annual meeting, after lengthy study by our 
committee on policy, and circulation to the chamber’s membership. This state- 
ment suggests eight major areas to which attention should be given. 

This view is pertinent to the provisions of the pending bills which provide a 
new form of penalty, namely a right to the Federal Government to recover 
damages for injury “in its business or property by reason of anything forbidden 
in the antitrust laws.” It is also relevant to the proposed 6-year statute of 
limitations. 

The Federal Government already has the power to collect heavy fines, or to 
impose imprisonment for antitrust law violations. These penalties are available 
to the Government in addition to various other civil remedies including divesti 
ture, dissolution, and divorcement. In many instances substantial penalties have 
been paid to the Government as the result of successful prosecution by it of a 
case involving a new or novel question of law, or where the aim of the Govern 
ment has been to change existing interpretations of the law under which 
particular business practices had been held to be legal. 

At present a business concern may be prosecuted simultaneously in an admin- 
istrative proceeding brought by the Federal Trade Commission, and in separate 
civil and criminal prosecutions instituted by the Department of Justice. There 
can be no sound justification for giving the Federal Government still another 
weapon to use against business under these broad and ever-changing laws. 

From the standpoint of sound jurisprudence, no one can quarrel with the 
principle of providing a uniform statute of limitations applicable to damage 
suits under the antitrust laws. But the period should be short enough to pro 
vide some protection against the institution of suits based on new or changed 
construction and application of these laws. The history of antitrust law de- 
velopment suggests that even within a 3-year period, wholly new concepts 
may be established as to the legality of long-followed business practices, A 2-year 
period would certainly seem to allow ample time for the institution of an action. 

Congress has recognized the ever-growing difficulty of operating a business 
without somewhere, somehow becoming an unwitting antitrust law violator. It 
passed a bill last session designed to aid in ending the confusion and conflict of 
opinions even among Federal officials charged with antitrust law enforcement 
responsible as to the legality of a variety of delivered pricing and freight ab- 
sorption practices. This bill was vetoed by the President. 

The extensive hearings of your committe are replete with reference to the 
many uncertainties which beset businessmen under the antitrust laws. The 
President, in December 1949, recognized these problems when he called on the 
Secretary of Commerce “to take the lead in designing a program to preserve and 
strengthen free enterprise.” Shortly thereafter, Commerce Secretary Sawyer 
said that such a program would be undertaken by an interagency committee, 
and that it would be designed to “encourage legal and desirable practices, to 
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discourage and bring about voluntary abandonment of illegal or questionable 
practices, and to clarify for the businessman the line between what he can and 
cannot do legally.” 

Outbreak of the Korean conflict apparently resulted in the suspension of this 
undertaking. 

A recent Supreme Court ruling provides one of the many examples which 
might be cited of the uncertainty as to the line between a lawful practice, and 
one which can subject a company to heavy financial liabilities in a civil suit 
under the antitrust laws. In this case (Keifer-Stewart Co., v. Joseph E. Seagram 
é Sons, Inc., et al.) a novel question of law was presented in a suit for treble 
damages under the Sherman Act. The United States District Court for the 
Southern District of Indiana held against the defendant, and judgment was 
entered for the plaintiff in the amount of $975,000 plus $50,000 attorney's fees. 
The Seventh Circuit Court of Appeals (182 Fed. (2d) 228) reversed the District 
Court’s conclusions, holding that the acts complained of did not constitute a 
Sherman Act violation. Then the Supreme Court (71 8. Ct. 259) reversed the ap- 
pellate body. 

Where learned judges can have such divergent views as to when civil lia- 
bilities accrue for antitrust law violations, it is evident that the businessman, 
even if he can afford the best legal advice available must often continue to be 
uncertain as to whether he is on the wrong side of the law. 

The fact that antitrust laws are flexible, that they are constantly being inter- 
preted and applied in new ways has often been brought out before this committee. 
Where today’s lawful practice may be made illegal by tomorrow’s new inter- 
pretation, caution should be exercised in devising new penalties, under the 
antitrust laws, and reasonable limitations should be placed upon the time within 
which actions may be instituted under these laws, 

Cordially yours, 
CLARENCE R. MILEs. 


Mr. Snears. The National Association of Manufacturers—and I 
believe each member has a copy of their statement—opposes the dam- 
age action on the part of the United States. They want the 6-year 
limitation reduced to 2 years. 


STATEMENT OF LAW DEPARTMENT, NATIONAL ASSOCIATION OF MANUFACTURERS, 
BEFORE THE SUBCOMMITTEE OF THE HOUSE JUDICIARY COMMITTEE ON THE Stupy 
OF MoNoPoLy Power, ON H. R. 3408, A Britt To AMEND THE CLAYTON AcT WITH 
RESPECT TO TREBLE DAMAGE ACTIONS, APRIL 9, 1951 


This statement is filed on behalf of the National Association of Manufacturers 
pursuant to an invitation issued by the chairman of the Subcommittee on Monop- 
oly Power of the Judiciary Committee of the House of Representatives. 

The NAM is a voluntary membership corporation composed of over 15,000 
members, more than two-thirds of whom fall within the category of enterprises 
commonly referred to as “small business.” The statement is directed to H. R. 
3408, a bill to amend the Clayton Act by granting a right of action to the United 
States to recover damages under the antitrust laws, establishing a uniform 
statute of limitations, and for other purposes. 

In brief, H. R. 3408, in its major provisions, proposes to amend the Clayton 
Act so as to— 

(1) Permit the United States to sue for actual damages for injuries sustained 
by it by reason of “anything forbidden in the antitrust laws.” 

(2) Provide a retroactive 6-year statute of limitations for the bringing of 
money-damage actions, whether public or private. 

The National Association of Manufacturers has many times gone on record as 
being fully and sincerely in favor not only of the principles embodied in the 
antitrust laws but their vigorous enforcement in order that the publie policies 
expressed therein may be maintained. This position of the NAM is based on 
the conviction that industrial freedom, like political freedom, is dependent upon 
competition in its broadest sense. It is our conviction that businessmen are more 
than willing to observe the antitrust laws if they or the members of the bar are 
able to ascertain with some degree of certainty what actions will violate their 
ambiguous provisions. 

With respect to the specific legislation before you, however, it is our view that 
it represents a piecemeal approach to problems of antitrust policy by providing 
only an additional penalty in favor of the United States. It makes no approach 
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toward clarifying the confnsion and uncertainty presently existing under the 
antitrust laws. 

We should like to emphasize our belief that, because of the increasing uncer- 
tainty and confusion, no piecemeal substantive amendments to the antitrust laws 
should be enacted at this time. Sooner or later, in our judgment, Congress must 
make a comprehensive review of these laws governing business and trade and, 
based upon such review, restate the national policy which is to prevail. In our 
view the American people through Congress must eventually decide whether the 
national policy shall be the hard competition envisaged by the Sherman Act, or 
the soft competition required by the Robinson-Patman Act. Additional penalties, 
or remedies, cannot serve any useful purpose without a clear-cut policy to guide 
both businessmen and prosecutors—to say nothing of those seeking restitution for 
any injuries allegedly sustained by them. 

The NAM believes that businessmen generally favor enactment of a reason- 
able statute of limitations on the bringing of damage actions under the anti 
trust laws. We do not believe, however, that 6 years is reasonable, nor do we 
believe that, in any event, a statute of limitations should be made retroactive 
in effect. On the contrary, for reasons expressed below, it is our belief that 
a 2-year limitation period is adequate. Also for reasons given below, we do 
not believe that any piecemeal substantive amendments to the Clayton Act should 
be enacted at this time. 

1. Damage actions by the United States 

Under present law the United States may not sue for money damages resulting 
from violations of the antitrust laws since it is not a person as that term is 
defined in the statutes (United States v. Cooper Corporation, (1941) 312 U. 8. 
600). Presumably, H. R. 3408 is designed to overrule the Cooper Corp. decision 
by providing that the United States may sue for and recover “actual” damages 
for injuries sustained in its business or property by reason of anything forbidden 
in the antitrust laws.” 

There can be no question as to the power of Congress to permit the United 
States to sue for money damages. There is, however, serious doubt as to the 
wisdom of, or necessity for, the exercise of that power. The function of the 
sovereign is to effectuate and enforce the public policy established by its citizens 
through their representatives; it is not the function of the sovereign to put 
itself in the somewhat undignified position of suing its citizens for money in 
ordinary tort actions. The bill’s author must have recognized this since he 
proposes to permit the United States to recover “actual’’ damages only, rather 
than the treble damages permitted private litigants. Injury to public policy 
is not, however, measurable by recovery of money damages by the sovereign. 
Public policy should be enforced through actions to restrain violations and, 
where appropriate, to assess fines in criminal prosecutions. 

Permitting the sovereign to sue for money damages would inevitably result 
in strenuous efforts by individual prosecutors to make a record of amounts 
recovered and by enforcement agencies to justify their actions by impressing 
the Congress with the part they played in enhancing the Public Treasury. Like 
wise prosecutors would no doubt attempt to appeal to the selfish interest of 
jurors in finding for the plaintiff since any damages assessed would go into 
public funds. Such appeals would raise conflicts between the financial interest 
of jurors as citizens and taxpayers and their duty as jurors. Public policy has 
always been opposed to such conflicts of interest. 

At best the antitrust laws are confusing. As this committee well knows, 
whether certain practices constitute a violation of the antitrust laws is a ques- 
tion extremely difficult to decide. In recent years what is an “unreasonable 
restraint of trade” or an unlawful “discrimination in price” is decided only 
after the Supreme Court has passed upon a particular set of facts in a decision 
which is worthless as a precedent under different fact situations, This increas- 
ing confusion and uncertainty is recognized by almost all writers and students 
of antitrust law. 

A former Assistant Attorney General in charge of antitrust enforcement admits 
that- 

“Because of the broad scope and general language of the Sherman Act which 
permits its adaptation to changing circumstances there is of necessity, however, 
a twilight zone in which it may be difficult to determine whether a given activity 
is within or outside the law” (speech by Herbert A. Bergson, Dallas, Tex., 
March 24, 1950). 
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A leading author puts it this way: 

“Uncertainty, not as to what has been done, but what will be done the next 
minute and the minute after that is our problem in administering these laws. 

“* * * the antitrust laws of the United States have left business in a 
state of complete uncertainty. No one can read the decisions in this work 
without arriving at that distressing conclusion” (Toulmin, Antitrust Laws, 
Anderson Co., 1949). 

Because of the uncertainty of, and confusion under, the antitrust laws, viola- 
tions have never been considered to be crimes in the ordinary sense. They are 
economic offenses, not offenses involving moral turpitude. This fact is recog- 
nized by prosecutors and judges alike—by prosecutors in not seeking and by 
judges in not imposing jail sentences in Sherman Act cases. In light of this 
uncertainty, as well as the nature of the offense, we suggest that no need exists 
for permitting a money damage action to the United States since the United 
States presently possesses adequate authority to enforce the public policy. Thus, 
for example, the United States already is empowered to bring criminal prosecu- 
tions or suits for injunctions against alleged violators of the antitrust laws—to 
say nothing of the broad investigative powers and administrative proceedings 
available to the Federal Trade Commission. In addition, of course, businessmen 
who may inadvertently violate any of these statutes can, even after prosecution 
by the Government, be faced with private treble damage actions. In light of the 
existing remedies, any additional penalties would serve only to further harass 
businessmen, rather than bring about greater compliance with existing laws. 

The dilemma confronting bysinessmen and their counsel under existing law 
was well stated in the 1950 hearings before this committee by the New York State 
Bar Association, antitrust section. That committee stated in part: 

“The antitrust laws, moreover, are in large measure divided among themselves. 
On the one hand, proponents of the school of hard competition have enacted 
statutes such as the Sherman Act commanding competition. On the other hand, 
proponents of the school of soft competition have been responsible for modifying 
legislation such as the Robinson-Patman Act, in many respects forbidding it. 
Thus, the lawyer who today is asked by his client whether it is lawful to compete 
vigorously and meet the prices of his competitors may sometimes have to answer 
that his client should select which of two conflicting laws—the Sherman or the 
Robinson-Patman Act—he desires to obey, because he cannot obey both” (hear- 
ings on H. R. 7905, May 1950, p. 53). 

Because of this situation, to repeat, we are opposed to permitting the United 
States to sue for money damages under conflicting statutes which make it 
almost impossible for a businessman to avoid violating the law. 


2. The statute of limitations 

H. R. 3408 would permit the bringing of money damage actions, either by the 
United States or private parties, within 6 years from the time the cause of 
action accrued, after which time such actions would be “forever barred.” By 
amendment to the present section 4 of the Clayton Act, H. R. 3408 would make 
the 6-year period retroactive and thus bring to life causes of action which might 
now be barred through operation of applicable State statutes of limitation. 

Retroactivity is abhorred in the law since it is so similar to ex post facto 
legislation. The Supreme Court of the United States has said that a statute of 
limitations “is a statute of repose, designed to protect the citizens from stale and 
vexatious claims, and to make an end to the possibility of litigation after the 
lapse of a reasonable time” (Guaranty Trust Co. v. U. 8., 304 U. S. 126). That 
being so we do not believe any public purpose will be served by using a statute of 
limitations to revive “stale and vexatious claims.” Nor are we aware of any 
publie need warranting such inequitable and onerous application of retroactivity. 
To quote again from the statement filed last year by the New York State Bar 
Association : 

“The suit for treble damages brought for violation of the antitrust laws, 
accordingly, is not necessarily brought against a hardened, willful violator for 
whom one should have no sympathy. It may well be prosecuted by a plaintiff 
taking advantage of changed statutory interpretations to harass a conscientious 
businessman who has never willfully disobeyed the law. This would particularly 
be true if stale litigation were permitted to be brought retroactively, challenging 
transactions of many years ago when lawyers advised and justices decided in 
accordance with different patterns of legal thought. 

“Treble-damage actions are a remedial and policing adjunct to our antitrust 
laws, affording the injured victim appropriate protection from high-handed 
actions of antitrust violators. Legislation should be avoided, however, which 
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would permit their prophylactic effect to be perverted into avoidable abuses. 

“This committee, which represents attorneys who have both prosecuted and 
defended treble-damage actions, earnestly petitions Congress in particular not to 
permit stale transactions—condemned after the event in ex post facto fashion 
by changed judicial thinking on the part of our courts—to be the basis for years 
upon years of accumulated treble windfalls.” 

As this committee is well aware, the running of statutes of limitation against 
private damage action is tolled, or stopped, whenever an action is instituted by 
the United States under the antitrust laws. This committee is also aware that 
the enforcement agencies are well-staffed with able, and even zealous, attorneys 
who are continually setting new records in the filing of civil and criminal 
actions under the antitrust laws. As said by the Supreme Court in U. S. V. 
Cooper Corp., supra: 

“And throughout the life of legislation able and vigilant officials devoted to 
enforcement of the policy-of the Sherman Act have not been wanting.” 

Because of the foregoing considerations, as well as because of the confusion 
and uncertainty existing under the antitrust laws, we respectfully submit that a 
6-year statute of limitations is unreasonably long and that no case has been dem- 
onstrated as to the need for such an unreasonably long period. Moreover parties 
may, under the Clayton Act, seek injunctions against alleged violations of the 
antitrust laws. In such proceedings they have all the advantages and benefits 
of the rules of practice relating to interrogatories, discovery, etc. These rights 
also argue against any necessity for a 6-year period of limitation. Therefore, we 
suggest that, if any statute of limitations is enacted, a 2-year limitation is a 
sufliciently long period to which to bring private actions which might accrue as 
a result of violations of the antitrust laws. 

In support of our position that a 2-year statute of limitations is adequate we 
should like to quote from and agree with the statement filed in 1950 with this 
committee by the American Bar Association: 

“An action under section 4 of the Clayton Act is in its nature a tort action. 


It also involves the collection of a penalty—threefold the actual damages sus- 
tained Reviewing the limitations acts of the several States discloses that the 
period provided for tort actions or for actions to collect penalties is short, usually 
no more than 2 years up to a maximum of 5 years. The same reasons which 
dictate a short period of limitations for the bringing of most tort actions of 


proceedings to collect penalties would seem to apply to suits under section 4. 
Evidence as to damages is difficult to combat after a lapse of years Having in 
mind that pursuant to the provisions of section 5 (b) the running of the statute 
is suspended during any civil or criminal proceeding instituted by the United 
States for violation of the antitrust laws, involving in whole or in part any matter 
complained of in the triple-d:image action, the limitations period may sometime 
extend for many years in excess of 6. Most triple-damage suits follow a Federal 
prosecution or equity suit, which often lasts for from 5 to 10 years. It is sub- 
mitted, therefore, that 6 years is too long a period to permit the accrual of triple 
damages. Many antitrust violations are inadvertent, resulting from the follow 
ing of industry practices and customs not regarded as impinging upon the anti- 
trust laws until challenged years late! The collection of triple damages for 
a period some part of which may extend back as much as 15 years prior to the 
institution of suit not only places an unreasonable burden upon the defendant 
but may well result in the collection of damages which will cripple or even destroy 
a substantial business.” 

In summary, for the reasons stated above, we urge: 

(1) That Congress, as a matter of sound policy, refuse to grant the 
United States power to sue its citizens for money damages for injuries 
suffered as a result of violations of the antitrust laws. 

(2) That a 2-year statute of limitations on private treble-damage 
actions be enacted. 

(3) ‘That the statute of limitations should not be made retroactive 
in effect. 

Mr. Suears. We have a letter from the Federal Trade Commission 
which I would like to have inserted in the record. 
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The Cratrman. That letter will be placed in the record. 
APrit 5, 1951. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
United States House of Representatives, 
Washington, D.C. 

My Dear Mr. CHAIRMAN: This will acknowledge receipt of and thank you for 
your letter of March 22, 1951, enclosing a copy of H. R. 3407, Eighty-second Con- 
gress, first session, entitled “A bill to amend the Clayton Act by granting a right 
of action to the United States to recover damages under the antitrust laws, 
establishing a uniform statute of limitations, and for other purposes,” introduced 
March 21, 1951, by Congressman Kenneth B. Keating of New York. Your letter 
states that the Subcommittee on Study of Monopoly Power will hold a hearing on 
H. R. 3408 on April 9, 1951, in room 346, Old House Office Building, at 10 
a. m., and that the subcommittee will be pleased to have the Commission's views 
on the proposed legislation. In response thereto, the following is submitted : 

While the bill does not propose to amend any statute administered by the 
Commission and, if enacted, would not directly affect its duties and functions, the 
Commission, in administering the Federal Trade Commission Act and sections 
2, 3, 7, and 8 of the Clayton Act, as amended, does have an interest in the c:uforce- 
ment of the antitrust laws and legislative proposals to amend such laws. 

H. R. 3408 is identical to H. R. 8763, Eighty-first Congress, second sessie which 
passed the House on June 8, 1950, and in part is similar to H. R. 7905, ighty- 
first Congress, second session, on which the Commission reported by letter dated 
May 5, 1950, and on which the Subcommittee on Study of Monopoly Power held 
hearings on May 8 and 10, 1950. 

H. R. 3408 proposes to amend sections 4 and 5 (the treble-damage sections) of 
the Clayton Act, as amended (38S Stat. 731: 15 U. S.C. 15 and 16). In substance, 
the bill proposes to amend section 4 by providing that the Government may sue 
for actual damages which it has suffered by virtue of violations of the antitrust 
laws and establishing a Federal statute of limitations of 6 years after the cause of 
action accrued for all suits for treble and actual damages under the antitrust laws. 
The bill proposes to amend section 5 by providing that a final judgment or decree 
hereafter rendered in any civil or criminal proceeding, but not including a suit 
by the Government for actual damages under section 4, brought by or on behalf 
of the United States under the antitrust laws to the effect that a defendant has 
violated said laws, shall be prima facie evidence against such defendant in any 
proceeding brought by a private litigant for treble damages or the Government 
for actual damages under section 4 against such defendant under said laws as 
to all matters respecting which said judgment or decree would be an estoppel 
as between the parties thereto: Provided, that this section shall not apply to 
consent judgmenis or decrees entered before any testimony has been taken. In 
addition the bill proposes to amend section 5 by providing that whenever any 
civil or criminal proceeding is instituted by the United States to prevent, restrain, 
or punish violations of any of the antitrust laws, or to recover actual damages 
under section 4, the running of the statute of limitations in respect of each and 
every private right of action for treble damages under section 4, and based in 
whole or in part on any matter complained of in said proceeding shall be sus- 
pended during the pendency thereof. The bill provides that the term “antitrust 
laws” has the meaning assigned to it by the first section of the Clayton Act. 

In our opinion, there is no good reason why the Government itself when it has 
been victimized by price-fixing combinations or other antitrust law violations, 
should not have the right to sue for and recover the actual damages which it has 
suffered by reason of such violations. The Supreme Court has held in the 
Cooper case (312 U. S. 600 (1941)), that the Government does not have such 
right under present law. We believe that Congress should enact the provisions 
of this measure giving the Government the right to sue for and recover at least 
the actual damages which it has suffered as a result of antitrust law violations. 

At the present time we do not have a Federal statute of limitations applicable 
to treble-damage actions and in the absence of such statute the courts have 
applied the statute of limitations for the State in which such actions are insti- 
tuted. Many of these State statutes vary as to when the period begins to run 
and as to the length of such periods of limitation. We believe that Congress 
should enact the provisions of this measure establishing a statute of limitations 
of 6 years after the cause of action has accrued within which suits for treble 
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damages by private litigants and for actual damages by the Government shall 
be commenced. 

The Commission is of the opinion that the enactment of H. R. 3408 would be 
in the public interest. Since the duties and functions of the Commission would 
be only indirectly affected by the proposed legislation, and the foregoing state- 
ment expresses our views thereon, we do not desire to have a representative ap 
pear as a witness at the hearings to be held by your committee 

By direction of the Commission. 


Sincerely yours, 
Jas. M. Meap, Chairman, 


N. B.—Pursuant to regulations, this report was submitted to the Bureau 
the Budget on April 5, 1951, and on April 6, 1951, the Commission was advised 


that there would be no objection to the submission of the report to the committ 
LOWELL B. MASON, Acting Chairma 
The CHarmMan. Our next witness | be Mr. Kenneth C. Royall, 


former secretary of Wart 
Mr. Roy all, we W il] be very glad to hear your Statement. 


STATEMENT OF KENNETH C. ROYALL 


Mr. Royaun. Mr. Chairman, I wish to thank you and the members 
of the subcommittee for your courtesy in permitting me to present 
this matter before you. 

As your ¢ hairman so graciously reminded you of my AaSssot ation with 
the members of your subcommittee so, therefore, It 18 a personal 
ae ey ch yedeiny -caiby sends ehemey A 


The CHairMan. We are always happy to have you with us. 

How long will it t doe you to finsh your statement ? 

Mr. Royaut. I would s ay approximately 50 minutes, maybe a little 
more. 

br CHatmrMan. We may have, in the interim, a quorum call dur- 
ng whi ‘h the membe akc have indbna Ten, ~eaad 

Mn ‘io LL. Mr. Chairman, I am ready to proceed, but I would 


like very much to he an opportunity to complete this without inter 
ference. If that is a probabi lity I, for myself, would prefer to put 
this off to another occasion, although I am ready to proceed now, 

The ( HAIRMAN. We have a full committee meeting tomorrow, We 
could meet on Wednesday, if that would be agreeable to you, Mr. 
Royall. 

Mr. Roya. It would be entirely agreeable. 

The Cuarrman. I think we are undoubtedly going to get a quorum 
call. 

Mr. Rovans. That is what I judge from the bell and, therefore, I 
think it would make for a better presentation, both from our stand- 
point and the subcommittee’s, if we could have it without interruption. 

The Cuarrman. I think we had better, then, adjourn until Wed- 
nesday, say at 10 o’clock. Will that be agre eab le to you ¢ 

Mr. Royauy. That will be entirely satisfactory. 

(Whereupon, at 11:50 a. mM. the subcommi ttee adjourned to re- 
convene at 10 a. m., Wednesday, April 11, 1951.) 
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WEDNESDAY, APRIL 11, 1951 


House or Representatives, 
SpeciaAL SUBCOMMITTEE ON THE Stupy or Monopo.y Power, 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D. C. 

The special subcommittee met, pursuant to adjournment, at 10:05 
a. m., in room 346, Old House Office Building, Hon. Thomas J. Lane, 
presiding. 

Present: Representatives Bryson, Lane, Wilson, Reed of Illinois, 
Keating, McCulloch, and Hillings. 

Also present: Curtis Shears, counsel to the subcommittee and John 
Paul Stevens, associate counsel, representing the minority. 

Mr. Lane. The Subcommittee on Study of Monopoly Power of the 
Committee on the Judiciary will come to order. 

Today we have as the first witness, Mr. Kenneth C. Royall. 

Mr. Royall, will you step forward, and will you for the purposes of 
the record, tell us the name of the organization that you represent, and 
proceed as you see fit. 


STATEMENT OF KENNETH C. ROYALL—Resumed 


Mr. Royatxu. Mr. Chairman and members of the subcommittee, I 
am here on behalf of the Motion Picture Association and of the pro- 
ducing and distributing motion-picture companies, which comprise 
that national organization. 

In a sense, I am substituting for Mr. Eric Johnston who, but for his 
present important tour of duty as Economic Stabilizer, would cer- 
tainly be here today as spokesman—as a spokesman and, perhaps, as 
the spokesman—for the association and its members. 

Here with me are representatives of many of the motion-picture 
companies. These gentlemen are available for questioning by the 
subcommittee; and also they are available to me for counsel and ad- 
vice, and if need be, for any correction of my statements before the 
subcommittee. 

The other officers of the moving-picture companies, many of whom 
are well known to the subcommittee, are 100 percent behind the posi- 
tion which I will present today. So also are hundreds of thousands 
of stockholders and employees throughout the country, who have a 
vital interest in the pending bill, an interest in what the bill connotes 
as well as in what it specifically provides. 

The particular legislation being considered by your subcommittee, 
H. R. 3408, after giving the Government the right to sue for actual 
damages arising from antitrust violations, then prescribes a 6-year 
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statute of limitations for all actions, including private treble-damage 
actions, under the Clayton Act. 

I call your attention to the fact that under the terms of the bill the 
period of limitation for private actions would apply retroactively, 
that is, to alleged injuries which occurred heretofore as well as here- 
after. 

At present, the statute of limitations of the various States are appli- 
cable to these private treble-damage actions, and the proposed statute 
would have the effect of extending the limitation in 29 of the 48 States. 
These 29 States have an average limitation of 3 years. If you take 
all 48 States, and exclude the very short periods of 1 year and the non- 
representative periods of 10 or 20 years, 1t averages about 4 years. 

In these 29 States a retroactive feature of the statute would have 
the direct effect—and this, I think, is the vital point in this whole 
matter—of extending the time for suit in cases which would otherwise 
be barred in the next few years, and of extending it backward, as I will 
explain later. 

The clear and inevitable result would be to increase the number of 
treble-damage actions which could be brought on things that have 
already occurred. 

If any legislation is to be enacted, it would seem logical and just 
to prescribe a period of limitation much shorter than 6 years—a period 
much more in line with the majority of the States. 

We would suggest a limitation of 3 years. The fairness of this 
period is even more apparent when you consider private treble-dam- 
age actions in the light of all the factors existing today, the factors 
which we will discuss. 

Incidentally, 3 years is the limitation applicable to the United 
States in criminal antitrust proceedings. Three years is quite long 
enough to protect any private litigant, particularly under the new rules 
of Federal procedure which require only a simple complaint to begin 
an action and then gives the plaintiff plenty of methods and oodles of 
time after the suit is begun—and I mean oodles of time—to prepare 
and try his case. 

I call your attention to the fact that Professor Handler, writing 
for the association of the bar of the city of New York—and that is 
in the record here at the last hearing— sald: 

That the objection to the choice of 6 years is that it must be taken in con- 
junction with the tolling provisions under which the running of the statute is 
suspended during the pendency of any civil or criminal prosecuiton by the United 
States, and by the so-called War Suspension Act. 

That is a slight paraphrase of what he said. 

Now elaborating a little on this matter of the length of the statute 
of limitations and the time necessary to prepare a case, the plaintiff has 
not got anything to do under the present rules to start an action except 
to allege an injury, and the general nature thereof. 

Mr. Morison, in discussing this matter, inadvertently said the diffi- 
culty was that he might be faced with a request for a bill of particulars. 
] am sure it was purely an oversight on his part when he forgot that 
the bill of particulars was abolished in Federal procedure in 1942. 

The only real preparation of a case can arise after the complaint is 
filed. A moving-picture house cannot well station a man outside the 
door to count the number of people who go in his theater and the adjoin- 
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ing theater or nearby theater, but under the Federal rule he has almost 
unlimited authority to require, by oral deposition or written interro- 
gatories or demand for admission and production of documents and 
records relative to the matter—he has almost unlimited authority to 
vet the data he needs, and he cannot do that until after he has started 
the sulit—not before. — , 

Therefore in a very realistic way there is no practical injustice or 
hardship in prescribing what would otherwise be a reasonable limita 
tation, which we say is 5 years, for the commencement of the action. 

The next point, and the one | mentioned before, is that any statute 
should apply only to causes of action which hereafter arise; and that 
should be specifically stated, and certainly hho rOntrary inference 
should be given, and the matter should be clarified by Congress and not 
left to the uncertainty of construction of an ambiguous phrase. 

Now the argument ‘that Congress has a right to make a statute of 
limitations r'¢ troactive Is not the real pot. Reva iless « f techn 1¢ al 
legality, the inclusion of past acts under the statute certainly rul 
counter to the fundam« ntal American ideas of common fairness. 

It is the custom nol invariably, but still the custom in both State 
and Federal legislation, when changing the period of limitation, to 
make the change applicable only to causes of action which, in their 
entirety, arise in the future and I do not believe this subcommittee will, 
under any circumstances, approve any legislation which provides 
otherwise. 

I would be confident of that in any event: but there are some sper ial 
circumstances, ventlemen, as to this particular bill and as to the type 
of actions to which it relates—to wit, private treble damage antitrust 
suits and the circumstance Ss would, Im my opinion, I rake if especially 
unfair as well as unwise to pass this legislation in its present form. 

I want to call your attention tothe first special C1 instance. These 
private treble damage antitrust suits have already re ached a number 
und already involve amounts that constitute a drain on many Ame 
ican industries, and particularly in the motion-picture industry which 
I represent here today. 

At this moment there are pending in the courts of this country ap 
proximatel 110 civil damage SuIts against the motion picture com 
panies, 

In 15 of them the damages are not specified, because they do not 
necessarily have to be specified under certain circumstances. In the 
remainder, that is approximately 95 cases, the damages sought against 
the motion-picture industry total S185 million in suits by theaters 
alone. Of course, that represents the optimistic statements of the 
plaintiffs’ counsel, but it also represents asserted court claims in a 
sum equal to a large proportion of the assets of all the companies and 
a larger ratio of their net worth. 

That is not all. In addition to these theater suits there are pending 
also other civil treble-damage suits against the motion-picture com 
panies by writers and others producers. There are treble-damage 
cuits involving the distribution of the advertising material used in 
theaters and other matters. 

The grand total is truly enormous, considerably over $200 million. 
I am certain; and what is more, and what is serious when we come to 
consider this legislation, it is growing year by year. 
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The $185 million of the theater suits alone are three times what 
they were 5 years ago, and this legislation, in its proper setting, would 
give even greater impetus to the growth of these suits; and would 
have a definite and decisive tendency in the next few years to increase 
both the total number of cases brought and the total damages sought. 

The amount—and this is not a far-fetched prophecy with this legis- 
lation—the amount might well treble again within the next few years 
and might exceed the capital and surplus of all motion-picture com- 
panies. 

With all due respect to everyone concerned, I think, that any legis- 
lation on this subject of treble damages, if you are going to pass any- 
thing, should be designed to reduce the menace to important American 
industries rather than designed to increase the enormous size of the 
problem, and to multiply a threat which already exists. 

I started a moment ago talking about special circumstances. There 
ure a number of others. One of these I will mention now is the 
changing concepts of the antitrust law, changing judicial concepts— 
which now hold conduct to be unlawful which, when it was done, 
was held to be lawful, held by the judges of the same courts whose 
suecessors later, after the acts were committed, held those acts to 
be unlawful. 

In making this statement I am not raising any issue with the courts 
or their rulings. This is not the time nor place to weigh court de- 
cisions, and I am confident that the judges who made the new anti- 
trust rulings were sincerely trying to carry out the purposes of the act. 

And I am not opposing effective antitrust laws. I believe in curb- 
ing monopoly and monopolistic practices. I think it is necessary to 
do it. I favor our American antitrust system, and I am not holding 
any brief for the laxness under the Continental system. 

3ut that is not the point here. It is not whether the courts are 
right or wrong. The unalterable fact is that many of the companies 
against which Government decrees have been entered and against 
which damages have been recovered were only doing things which, in 
whole or in part, were thought proper at the time they did them; and 
when you talk of a retroactive statute you are raising that issue in a 
very flagrant form. 

In fact, not only did they not know what they were doing was 
wrong—if it was—they could not have known that it was wrong, 
if they had read all the decisions of the courts and all the text- 
books that had been written on it at the time they were engaged in 
the conduct later questioned. 

A former Assistant Attorney General said this: 

Because of the confusion of changing precedents and changing economie 
conditions the [antitrust] law does not provide adequate standards. 

That is what the Department of Justice said with respect to it. 

Perhaps there is no better illustration of this situation than in 
the motion-picture industry itself. The principal attack, as you gentle- 
men have heard from other discussions—of the Government in the 
so-called Paramount case was against trade practices which had been 
the subject of trade conferences with the Government participating 
and which were in part recognized by Government consent decrees. 

Mr. Surars. Mr. Royall, do you mind an interruption at that point ? 
You say the principal attack. Was not one of the principal attacks 
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against the monopoly power of the major producers to prevent thea- 
ters out of their control or ownership from obtaining first- and early- 
run pictures ¢ 

Mr. Royau. But it was done by certain trade practices. The at- 
tack was that it was done by certain methods, and I say to you, Mr. 
Shears, that those methods—at least many of those methods—had 
been held to be proper by the Government at the time they were done. 

Mr. SHears. You do not contend, do you, that an act which is as 
of itself legal cannot become illegal by virtue of its use in a conspiracy 
to restrain trade or monopolize the industry ¢ 

Mr. Roya. But that is not the point, sir. The trade practices 
which were the subject of trade conferences, with the Government 
participating, were practices which were known to have been engaged 
in by all the companies; yet the Government participated in them, 
and by consent decrees, at least to the extent of the operation of those 
consent decrees, approved them. 

Mr. Suears. My point, Mr. Royall, was that even assuming that the 
Government had approved one action, such as a block booking, for 
example, at one time or another, if that, as a part of the conspiracy, 
results in a monopolization of the industry, you do not contend that 
it is inconsistent for the formerly legal acts to be stricken by the court 
along with other acts, if they all contribute to the monopoly of the 
industry ¢ 

Mr. Royautu. Yes; that might be true as a theoretical proposition, 
but the point in this case is that some of these trade practices were 
approved as generally engaged in by the industry and later were held 
to be unlawful. Block booking is one illustration of it. 

During the progress of the Paramount case, Mr. Shears, the Supreme 
Court reversed the district court as to the conduct to be enjoined, 
and the district court changed its own decisions on important ques- 
tions, including that of theater divestiture. And how could a simple 
litigant or a complicated litigant know what his course of action was 
to be when the courts themselves did not know ¢ 

Mr. Wirson. How could a lawyer, his attorney, ever advise him 
that he was violating the law ? 

Mr. Roya... He could not have done so, sir. 

The present district court judgment forbids the practice of block 
booking, which a few years ago had been declared legal. 

Uniform clearances of picture showings, now enjoined, were once 
sanctioned on a Nation-wide basis by specific action of the Attorney 
General, and the fixing of minimum prices on copyrighted films now 
declared illegal was for many years approved under a decision of 
the Supreme Court of the United States. 

Mr. Stevens. Mr. Royall, could I ask you one question ! 

Mr. Royaut. Yes, sir. 

Mr. Stevens. Mr. Shears referred to the conspiracy aspect of the 
case. Did the motion-picture producers—did the testimony in that 
case show that there was an pareeee agreement among the motion- 
picture producers, or did the court infer a conspiracy from the facts 
that they had all engaged in the trade practices which were said to be 
illegal ¢ 

Mr. Roya. I think your latter statement is a proper statement 
of the case. There would be qualifications both w: ays, but I think 
that is the substance of it. 
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Now that is the sort of a past situation, gentlemen, you might run 
into if you lengthened the period of litigation and projected cases and 
damages back, and made a different set of rules and, as I will later 
point out, this statute, when taken in connection with the other stat- 
utes, would project cases backward not 6 years—lI invite your atten- 
tion to this—but in many cases 10 years and in some cases 15 or 20 
years. 

Mr. Wirson. Clarify that statement, Mr. Secretary, if you will. 

Mr. Royaty. Yes, sir. I want to give you—— 

Mr. Wiuson. Mr. Secretary—— 

Mr. Roya... Yes. 

Mr. Wison. I would like for you to clarify that statement. 

Mr. Royauu. Yes, sir; I understand, sir. ‘That comes a little later, 
but I will do it now. 

Mr. Wu SON. If you would rather come to it, you may do So. I do 
not want to interrupt your trend of thought. 

Mr. Royauy. I am coming to that, sir. I have it thoroughly cov- 
ered and I will be glad to do it any way you want me to. 

Mr. Wiutson. There is no need to do it twice if you will do it later. 

Mr. Royau.. Yes. 

Mr. HILuinGs. Mr. Secretary, excuse me: at this point would you 
see any relation to the argument you have just advanced and the 
theory behind ex post facto laws? 

Mr. Royatn. Of course, this is not strictly an ex post facto law. As 
I stated before you came in. sir, the legality of it 1s probably not in 
question, or may not be in question—lI will not commit myself on it. 
But the injustice of it is exactly the same as the injustice of the ex 
post facto law s. 

Mr. Hitzineas. In other words, the same theory that has prompted 
us in our Constitution to take action against ex post facto laws could 
possibly apply in this instance, 

Mr. Roya... Certainly there is the same general principle. 

Now, another circumstance—and I am giving you a few circum- 
stances—is a broad extension by the courts of the prima facie 
presumption given in private suits to a decree in Government suits. 

They have extended the language of the statute more and more 
every vear, that is, section 5 of the Clayton Act. 

In the broadening judicial interpretation, there has been a broad 
ening of the effect of Government decrees on the recoveries and 
amounts of recoveries in private damage suits. There has been a 
tendency to take a general Government decree, and findings in it, and 
to translate it into specific applications to individual cases which 
were not even considered by the court in the Government action. 
And there is something more. The overawing effect of Government 
decrees broadened more and more each year is clearly apparent from 
reading the mere facts in many cases. 

It has led to recovery and settlements in very weak lawsuits which, 
but for the injection of a Government decree, any reasonable man 
would have expected it to result in a judgment for the defendant. 

In treble damage cases, as a whole, the introduction of Govern 
ment decrees, as a practical matter, has served to enhance, and unduly 
enhance, the amount of damages recovered, ; 

Now, gentlemen. I am going to mention another practice that has 
developed. This has developed into what I consider to be an un 
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fortunate practice. Former members of the antitrust staff of the 
Department of Justice are representing private plaintiffs in bringing 
treble damage suits, and are using’ In those treble damage suits decrees 
obtained by the Antitrust Division, and worked on while they were 
in the Department. 

Mr. Kearine. Are they not covered by the statute which does not 
permit a person formerly connected with the administration from 
pursuing ] see: if is not a claim against the Government. 

Mr. Royauu. It is not a claim against the Government: it is not a 
action against the Government. 

Mr. Keating. It is between private litigants. 

Mr. Roryatx. That is right. 

Mr. Kearina. So there is nothing under present statutes to mak 
that an improper practice; that is, to make it an illegal practice. 

Mr. Royati. No, sir; that is right. I am not questioning the ille 
gality, and I am not even Say ing Itis mmproper, 

Mr. Keatine. Well, you are coming pretty close to that. 

Mr. Royatyn. Yes, sir; but I say this: It may be strictly within the 
rules, but it certainly is calculated to create a most unfavorable im 


pression. 
~ Mr. McCutiocn. Do you have any solution for that condition, 
Mr. Secretary ¢ 

Mr. ROYALL. Well, sir, as a former Government official myself, | 
think it is a bad practice—maybe not improper, and certainly not 
illegal at this time—to handle any legal matter with which you were 
in any way remotely connected when you were in the Government. 

I do not say it in any spirit of self-righteousness, because everybody 
has got to decide that for himself. It is a rule that I have followed in 
returning to the practice, and it 1s a rule that most of the lawvers 
whom I have been closely associated with, and who have left the Gov 
ernment, have followed: and whether Congress wants to legislate ol 
it or leave it to the conscience of the individual, is a matte) I think you 
ventlemen would have to determine. 

Mr. McCutiocn. It might well be considered by our bar associations. 

Mr. Roy ALL. | do not believe, sir—and this Is pure ly an otthar (| 
opinion—that it violates any part of the code of ethies. I do not know 
that our code of ethics is broad enough to cover the participation of 
ex-Government officials in htigation—I do not know whether it 
broad enough to cover it. 

Mr. Wiison. It might come under the new proposed morals code as 
suggested by Senator Fulbright in some recent investigations. 
| Laughter. | 

Mr. Kearine. | am interested in that, and I do not want to get too 
far afield, but I have a bill along the same lines I put into this body 
about ten days before Senator Fulbright introduced his bill. 

Mr. Witson. I am certainly not making light of it. It think it is 
a very important matter. 

Mr. Keatine. That is my feeling. But I do not want to get too far 
afield on it, but I would be interested in whether the former Secretary 
has given any thought to that idea. 

Mr. Royarn. Well, sir, 1 really had not. I think you always run 
some risk In trying to write absolute prohibitions. You have got to 
leave something to the sense of propriety of the people who are acting. 
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You cannot put human conduct in a pigeonhole with rigidity, and I 
am not urging anything about it specifically. 

I am making the point not for that purpose, gentlemen, not for 
the purpose of criticism, but merely for the purpose of illustrating 
how serious this problem has become—this treble-damage matter 
has become—and I would like to get it back on that track, if I might, 
because that is the purpose of my speaking of it. 

Mr. Hitiines. 1 might say at this point, without any slight in- 
tended to the legislation sponsored by my colleague from New York 
or the Senator from Arkansas, that I think things have apparently 
come to a pretty pass in this country where we have to be concerned 
about enacting legislation to tell a Government official what is 
right and what is wrong. I think that is something he should know 
in advance without needing legislation to dictate what is right and 
what is wrong. 

Let me ask you, do you feel with respect to some of these instances 
which you have discussed here of former antitrust officials engaging 
in private practice, possibly drawing on some of their experience and 
contacts while they were in Government service, do you have any evi- 
dence of collusion at all that you know of ¢ 

Mr. Royati. Well, sir, 1 have no evidence of collusion, but since you 
ask that specific question, | want to give you some facts. There are 
cases where an ex-Justice attorney injects in his civil case the very 
decree in the Government antitrust case in which that attorney pre- 
viously appeared for the Government. 

I do not want to give any names, because I do not want to attack 
anybody, so I will call this ex-Government attorney Mr. X, and I will 
refer to the Government suit as the G suit, and the private suit as the 
P suit. 

Here is a postal card which was sent out widely throughout the 
United States, and I will read it all, with the substitution of those 
symbols instead of the names. This was sent out by the Film Court 
Reporter, 309 Finance Building, Philadelphia, Pa., and it reads this 
way: 

X files appeal brief in P case— 
that is the private case 
in blank theater at blank place newly built by P charging that distributors and 
blank circuit blocked it from first run. Tried to get injunction in the United 
States district court. Failed. P filed appeal to the court of appeals. X 


[ am reading now— 
for years the moving spirit in Government suits against majors, now attorney 
for P, has just filed brief on this appeal dealing with importance in private liti- 
gation of tindings and decisions in the Government antitrust suit. We have 
made up and can sell you copies of the 32-page brief containing approximately 
12.000 words. 

Mr. Keatina. Is that from some publishing concern ? 

Mr. Royvatut. Yes. That was not sent out without Attorney X 
knowing it, in my opinion. 

Mr. Suears. Do you not feel then, Mr. Secretary, that that would 
be a violation of the code of ethics of the American Bar Association, 
n advertising / 

Mr. Roya. Well, sir, 1 am not making any such charge. 
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Mr. Witson. It certainly seems to me to be a violation of the code 
of ethics of the American bar, and most local bars that I know any- 
thing about, and the State bars. 

Mr. Surars. I am speaking about the provision against lawyers 
soliciting business. 

Mr. Roya. I do not know. I did not say the lawyer sent it out, 
but I am sure he knew about it because they would not have used his 
name without his knowledge. 

Mr. Lane. Mr. Secretary, are these isolated cases or are there many 
of them ¢ 

Mr. Royatu., There are many of them in which former antitrust 
lawyers are appearing for private litigants. 

Mr. Lane. Have you any idea as to the number? 

Mr. Royatu. I would not want to give that, sir, but it is a consider- 
able proportion of the pending cases in number, and probably a larger 
proportion, or equally Sales proportion, in amount. 

Mr. Keartne. Are there also Government attorneys, former Gov- 
ernment attorneys, appearing for defendants in such actions / 

Mr. Royauy. I am sure there may be; I do not know. But I do 
not believe—and I do not know of any instance personally of Gov- 
ernment attorneys appearing for the defendants, if the case had any 
relation to a matter in which they appeared while in the Government. 
I do know of Government attorneys declining—I mean defendants’ 
attorneys declining—to do that, and I do not know of any instance 
otherwise. I would not say there are not any, but I just do not know. 

Mr. Keartine. Yes. 

Mr. Royauz. There is another fact about these private treble-damage 
suits which I do not suggest bears any specific relation to the appear- 
ance of ex-Justice lawyers, but that fact is a similarity of language 
in treble damage complaint throughout the country. Cases brought 
in widely separated parts of the United States have been exactly the 
same, including typographical errors. 

Mr. Witson. I have heard, Mr. Secretary, that some outfit. either 
in St. Louis or Chicago, sells these petitions ready-made all over the 
country. Do you know anything about that? 

Mr. Royauy. I understand that is so, sir. But lawyers in various 
parts of the country will bring the cases, and even a typographical 
error appears to be the same, although they are hundreds of miles 
apart. 

Now, I do not draw any specific inferences from that fact, although 
it was startling to me, but I do know that there are some thoughtful 
and conservative men who, because of all this succession of circum- 
stances, have applied some rather ugly nouns and adjectives to the 
growing number of private damage suits throughout the country. 

Certainly with this situation, gentlemen, it would be unwise to enact 
legislation that would retroactively enlarge the number of cases 
brought under the circumstances which I have described. 

In connection with the amount of damages actually recovered 
settlements forced in these private actions, there have really been 
some shocking awards against defendants, and some startlingly enrich- 
ing results from the standpoint of plaintiffs and their counsel. 

In cases defendant producers have lost much more to one moving- 
picture theater than their entire profits for many years In an entire 
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city or area, and have done so in part by reason of acts which were 
lawful under the court’s decision at the time they did them. 

Mr. Keatine. Has that been through actual termination of litiga- 
tion or settlement / 

Mr. Royauu. Yes, sir; both. 

Theater plaint iffs have recovered in a single case several times their 
whole investments in a theater, plus earnings—normal earnings—of 
the theater over a long period of time and have kept the theater. In 
these cases lawyers’ fees have truly been enormous. Just the amount 
allowed by the courts has run into the hundreds of thousands of dol- 
lars in a single case, and, in addition to the allowance by the court, 
attorneys receive large amounts in case of settlements, and, we are 
confident, large additional amounts or additional amounts to what 
the court grants in some cases that come to judgment. 

Mr. Keating. Is there anything improper about that? 

Mr. Royauti. No,sir. I do not know of anything improper for law- 
yers to get the court allowance and have a contingency, too. I do not 
know anything that is against that. 

Mr. Kearirne. There is nothing in the statutes which states that the 
court’s allowance shall be final. 

Mr. Royatn. Not that 1 know of, sir. I have not got the record 
before me, but I am quite certain there is nothing. 

some of these compensations may come directly or indirectly by 
some types of contingency or guaranteed minimum. I infer nothing 
as to a violation of ethies because the rule as to fee arrangements 1s 
pretty liberal. But one thing is certain—the compensation received 
by attorneys in treble damage cases 1s often disproportionate to the 
time spent and the risks taken, and this fee situation is encouraging 
litigation. 

Of course, some of these lawyers who get these fees may strongly 
favor this legislation, and I have heard it suggested that maybe some 


of the defendants’ lawyers would benefit by the legislation. 
| Laughter.| But Iam sure that all of us agree here that this legisla- 
tion should not be enacted for the benefit of any lawvers on either 
side. The criterion, and the only criterion, should be the just, prac- 


tical effect on the parties, subject to a proper protection of the public 
Interest. 

Under existing law—and this is another important circumstance— 
the award of treble damages Is not diseretiotr ary W ith judge or jury, 
but follows, as a matter of course, where any recovery is made. 

Here is a field in which there well might be legislation at some time 
in the future. The significance on this pending legislation is that any 
legislation is inappropriate which adds to the serious treble damage 
situation. 

Now, gentlemen, I think I should make it clear at this point that 
in recounting these circumstances I am not overlooking nor decrying 
the objective which treble damages is designed to attain. I am not 
even suggesting the abolition of treble damages under all 


circumstances, 

Mr. Wiison. Let me ask you this right there. You know we have 
to go to the floor at 11 o’clock. I believe the House meets at 11 o’clock, 
and I believe this is one of the most important things involved in 
this matter. 
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You heard me ask Mr. Morison Monday, following along the theory 
as you have expressed it, and as most of us know, that what you 
may do today legally may be a violation of the law tomorrow 

Mr. Royauy. Yes, sir. 

Mr. Witson (continuing). And I do not think the antitrust laws 
can be written so as to be specific. I think they must be general. 
But that is a fact we must take into consideration. 

Mr. Royaux. That is right, sir. 

Mr. Wirson. Do you believe there are varying degrees of violations 
of any law, whether criminal, civil, or otherwise / 

Mr. Royaryi. Of course there are, sir. 

Mr. Wirson. I thought that was elementary and fundamental and 
everything else, but Mr. Morison did not seem to agree with it. 

Who, in your opinion, would be any better qualified to determine 
whether or not a defendant who appeared before his court. and who 
had heard the testimony for either a day or for months, who would 
be better qualified to determine the facts as to just how preme ditated 
the actions were or whether or not good faith was used or various other 





ircumstances by any defendant who could best determine that 
fact ? 

Mr. Royaru. No one but the judge, the man who has heard the evi- 
dence and the facts, he Is the only mah W ho could determine it. 

Certainly with all due respect—and I have that respect for the 
wisdom of Congress—the judge can determine that matter more justly 
than vou can make a flat rule now in advance for all cases that may 
ever be tried in the future. 

It seems to me that if you are seeking justice—and I know you 
gentlemen are—the only way to obtain that is to leave the matter 
discretionary with the trial judge, and there is plenty of precedent 
for it in our statutes. 

Mr. Morison was inadvertently in error—I would say he was in 
error because he said, “a know of ho Federal law leay Ing it or mak- 
ing it discretionary.” He just did not remember them. 

I do not want to give you all of them, but the Fair Labor Standards 
Act says, “If the act or omission was in good faith and a defendant 
had reasonable ground for believing that it was not in violation of 
the law, it would be discretionary with the court.” 

The Patent Infringement Act says, “The court may allow treble 
damages,” according to the circumstances of the case. _ 

The OPS statute says that treble damages are in the court’s discre- 
tion, “not exceeding $10,000, plus actual damages,” and you have just 
enacted that law. 

The Lanham Act says, relating to trade-marks, “Extra damages are 
in the discretion of the court.” 

The Copyright Act Says, “Treble damages, as to the court may 
appear just.” ) , 

The Civil Frauds Act, which he cited, gives a $2.000 penalty, which 
is nowhere near treble: in the average case. It may be 10, 15, ol o per- 
cent. 

Mr. Wirson. Treble damages are put in the law or various laws as 
punitive damages, are they not? 

Mr. Royary. Mr. Morison has said, and I think probably correctly, 
that they are deterrents. , 
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Mr. Wuson. Well, they are punitive; that is the purpose of them. 

Mr. Royaut. That is right. . 

Mr. Wuson. When a man willfully violates the law its purpose is 
to punish him for doing it. 

Mr. Royauu. That is right. 

That is correct, and I don’t see how you can say that the courts 
cannot weigh this matter of penalties. 

Someone made the point, in questioning the other day, that, if you 
left that to be discretionary with the judge, the defendant might select 
a favorable jurisdiction. ; 

Well, in my practice the plaintiff selects the jurisdiction. [Laugh- 
ter.| I do not know whether they have changed that or not, but the 
plaintiff is the fellow who selects the jurisdiction. So if there is 
anything in that point, it is in favor of the plaintiff. 

I do not want to keep coming down here forever, but this is a matter 
of great importance to a great industry, and at the risk of incon- 
venience to the committee, as well as to everybody else, I want an 
opportunity to complete this statement. I have not really had a 
chance because of questions, which I am glad were asked. But they 
have prevented me from proceeding to a conclusion. 

I can do it later today; I can do it any time this subcommittee sits, 
except Friday. Well, I could even do it then if that were the only 
convenient date. I think it is important enough to complete this 
statement. 

Mr. Lane. It is the only day, I understand, the subcommittee has 
open now, Mr. Secretary, and that is Friday. 

Mr. Royauy. Well, I would have to change a lot of plans, but I will 
do it. It is important enough to come back here and complete it. 

Among other things, I want to demonstrate to this subcommittee— 
and I think it is a very important factor—how the extension of this 
statute to 6 years would take this period back 10 and, in some cases, 
even 20 years. 

Mr. Morison, Monday, said that he did not understand that this 
statute tied in with the wartime suspension statute. I am sure when 
he goes and looks it up, he will find that he was wrong about that. 

His whole argument, therefore was based on a false premise; that 
is, inadvertently. He did not know the effect of the 6-year statute. 
I want to demonstrate that, if I can to this group, showing the very 
great importance of reducing the period, and it will take some little 
time todothat. That is pretty near the meat of this case. 

Mr. Suears. Mr. Secretary, could that not be cured by a provision 
in this present legislation that those cases which had been barred by 
the statute of limitations would not be reviewed by this statute ? 

Mr. Royauu. No, sir. I do not think that—well, I will not pass on 
that, because I have not studied it out. 

There are other valid reasons why this period ought to be shortened 
below 6 years. I was just giving one of them. 

Mr. Keattne. Do you happen to know, Mr. Secretary, what the 
statute is in New York on the subject? 

Mr. Royaty. Well, there is some little argument about it, but I think 
it is 6 years. Of course, it happens that a great mass of these cases, 
however, are brought in some of the Western States, where the statute 
is 3 years. 
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Mr. Hitiros. Is thet true of California ? 

Mr. Roya. Yes, and that is the situs naturally of a good many of 
the cases. 

Mr. Wuson. It is 2 years in Texas, and 1 year in Louisiana. Several 
States have 1 year. 

Mr. Royauu. Mr. Chairman, I would like to have an opportunity to 
go into that. This is, as I repeat, a very important matter to this 
industry, and I would like to come back Friday. 

Mr. Lane. Mr. Secretary, you understand that this subcommittee 
would be pleased to stay here and listen to your testimony for the 
remaining part of the day, but due to the rules of the House we are 
compelled to be at this session. 

Mr. Roya... I understand that perfectly, and they informed me 
of that beforehand, and I thought I could finish by 11 o’clock. But 
I do not think it would have been very helpful if I had, because these 
questions have brought out very clearly some of the matters that are 
involved. Therefore, I would like to resume at such hour on Friday 
as you may designate. 

Mr. Lane. Ten o’clock on Friday. 

Mr. Royauu. ‘Thank you, sir. 

Mr. Lane. Mr. Burger, would you care to make your statement 
now! I understand it is not long, and you might complete it before 
we are called to answer a quorum call ? 

Mr. Burcer. Yes; I will be pleased to do so. 

Mr. Lane. Gentlemen of the subcommittee, will you all be good 
enough to be in order, and we will hear Mr. George J. Burger, who is 
vice president of the National Federation of Independent Business, 
with headquarters here in Washington, D. C. 

Go ahead, Mr. Burger. 


STATEMENT OF GEORGE J. BURGER, VICE PRESIDENT, NATIONAL 
FEDERATION OF INDEPENDENT BUSINESS 


Mr. Burcer. My name is George J. Burger. I am vice president 
of the National Federation of Independent Business, a nonprofit 
organization organized under the laws of the State of California. 

Mr. Chairman, the procedure of the National Federation at all 
times in its appearances before congressional committees, is that no 
officer is permitted to speak and act for the Nation-wide membership 
without a direct vote having been received from the Nation-wide mem- 
bership, all independent business and professional men, registering 
their opinions on the proposition, either “Yes” or “No.” This is the 
usual procedure of the National Federation in any position it takes, 
and such action is carried out through the official publication of the 
federation, the Mandate, which carried a blank ballot on either leg- 
islative or economic questions, which ballot is voted by the member 
and returned direct to Members of Congress. 

When we receive this direction from the members, then, and only 
then, does the federation act and speak officially for the association. 
In other words, Mr. Chairman, no officer or group of officers can 
speak or act for the members without a direct mandate from the 
members themselves. 
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We do, however, appreciate the invitation of the chairman, the 
Honorable Emanuel Celler, inviting us to appear and give testimony 
on the bill in question, H. R. 3408, entitled “A bill to amend the Clay- 
ton Act by granting a right of action to the United States to recover 
damages under the antitrust laws, establish a uniform statute of limi- 
tations, and for other purposes,” the bill being introduced by the 
Honorable Kenneth Keating. 

We are pleased that the members of the Judiciary Committee recog- 
nize the consistent action of the National Federation of Indepe ndent 
Business as a strong, sincere advocate for the enforcement of the anti- 
trust laws, which action has been the main and principal objective of 
the federation from its inception, to protect the free enterprise system 
and the people we represent, independent business and professional 
men. 

Although no vote was taken by the federation on the above bill 
we believe we would not be speaking out of turn to take action on 
this bill in meeting the over-all instructions of the membership of 
the federation. 

It will be found from the record, on July 14, 1947, speaking before 
the Joint Committee on the Economie Report for the federation’s 
president, Mr. C. Wilson Harder, the federation recommended an 
all-out vigorous enforcement of the antitrust laws, amending the laws 
to strengthen them where needed, and urging special appropriations 
to the Federal Trade Commission for the enforcement of the Robin- 
son-Patman Act. 

Then again, speaking for the federation, in our appearance before 
the platform committees of both the Republican and Democratic 
national conventions in Philadelphia, June and July of 1948, our 
first recommendation for the platform Was, and I quote 

First and foremost, members of the federation desire that a consistent, vigor- 
ous, effective antimonopoly campaign be waged by Government. To this end, 
federation members have repeatedly urged their Congressmen to vote adequate 
appropriations to the Department of Justice and the Federal Trade Commis- 


* 
sion. * * 


On November 17, 1948, appearing before the House Small Busi- 
ness Committee, we urged: 

1. Intensive enforcement of antitrust laws with adequate appropriations ; 

2. Strengthening of existing antitrust laws where gaps exist; 

o. A positive program to promote competitive business, independent trade. 

At the request of the chairman of the Joint Committee on the Eco- 
nomic Report, the Hon. Joseph C. O'Mahoney, Mr. C. Wilson Harder, 
under date of February 1, 1951, answering the committee’s request for 
an over-all report on the economic situation, said in the concluding 
part of his letter—which is a matter of public record in the committee 
print: 

Finally, we cannot urge too strongly the importance of a continuing, vigor- 
ous antitrust program to our Nation 


He continued: 


Vigilant enforcement of these laws at the present will do much to preserve 
the vitality of small and independent enterprises and insure its continued ability 
to serve the Nation’s needs. 

We can well understand the need for amending antitrust laws so 
as to give the Government the needed protection and compensation 
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where violations of the laws take place by any or all suppliers to the 
Government. 

In regard to the Cooper Corp. case, I heard the Assistant Attorney 
General. Mr. Morrison, cite the 19 companies involved, and having 
been a member of the rubber-tire industry it was also a wonder in my 
mind as to why the Cooper Corp. was picked out as that individual, 
when thev were only the minor factors in that case. 

Mr. Chairman, in our appearance before the platform committees 
of both the Republican and Democratic National Committees in their 
conventions in Philadelphia in June and July of 1948, our first 
recommendation to the platform committees, which was received very 
favorably and close attention paid to the recommendation, was how 
important it was for the Government and the administration to 
institute a vigorous antitrust-enforcement program and see to it 
that the appropriate agencies have the necessary appropriations to 
carry this out. 

Mr. Chairman, our position on this, briefly, because of the limita 
tion of time, is that we believe the bill should be con lered by the 
committee to strengthen the antitrust laws. We are rot stating our 
position as to what the time should be, but there should be uniformity. 
[I am not a lawyer, Mr. Chairman, and I say that there should be 
uniformity in the application of the suits throughout the Nation. 

The second premise is that the Government itself, where they have 
been injured through collusion, such as was typified in those bids of 
those rubber companies in two instances, should be privileged to 
recover actual damages. 

I remember that case distinctly. At the time two sets of bids were 
submitted by these rubber companies. By private negotiation with 
the Secretary of the Treasury, Mr. Henry Morgenthau, he entered into 
a contract with the Sears, Roebuck Co. 

Now, our question with respect to that negotiation, as tire dealers 
at the time representing tire dealers—was the way 1n which Sears, 
Roebuck used that award, by having big placards put in their stores 
saying, “ ‘This is the tire for me,” says Uncle Sam.” 

Of course, through the help of the Secretary of the Treasury and 
the then Admiral Christian Joy Peoples, we had that practice stopped 
because it was injurious to the independent tire trade. 

Mr. Chairman, I think our position on the bill is clear, without 
taking any further time. But there is one thing I want to bring to 
the attention of the committee, and that is that the recommendations 
or the consideration by this committee should be that the Government 
itself be brought in under the provisions of the Robinson-Patman 
Act. There should be no reason why the Government should be 
exempt from the provisions of that act. 

I call attention of the committee to my letter of February 17, 1948, 
to the Honorable Tom Clark, which I would like to have inserted in 
the record. 

Mr. Lane. It will be. 

Mr. Burcrer. Then, I also refer the committee to the letter from 
Assistant Attorney General John F. Sonnett, his answer to my letter 
of May 12, 1948, which I would like to include in the record. 

Mr. Lane. You wish to have it inserted in the record, and it will be 
included in the record. 
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Mr. Burcer. Finally, my letter to the Assistant Attorney General, 
Mr. Sonnett, on May 18, 1948, in answer to his letter. 
Mr. Lane. Very well, they will be included in the record. 
(The letters referred to are as follows:) 
NATIONAL FEDERATION OF INDEPENDENT BUSINESS, 
Washington, D. C., February 17, 1948 


Hon. Tom CLARK, 
Attorney General of the United States, 
Department of Justice, Washington, D. C. 

Dreark Mr. CLARK: Shortly after the Robinson-Patman Act became a law the 
then Attorney General, Homer Cummings, ruled that the Robinson-Patman Act 
did not apply to Government purchases. The reason for the ruling, as he 
stated, was that the law did not state that it applied to the Government, and 
he further stated, as nearly as I can remember, that if the Congress intended it 
to apply to the Government they would have so stated it. 

Of course this ruling was a shock to business institutions throughout the 
Nation. As I said, it Was merely a ruling by the Attorney General at that time, 
and the courts have never been called upon to pass on this ruling. Many of 
us in the business world thought that the ruling was absurd and ridiculous and 
Il am requesting of you to give your immediate attention, and that you may 
consider rescinding the action of the then Attorney General. 

Prior to the war I have known cases where Government purchases were per 
mitted to be used in the commercial field with serious injury to independent 
factors within that particular industry. Whether the same is happening with 
I do not know, but it strikes me, and the federation, that 


other industries that 
to by all factors within industry, then 


if the law is to be respected and lived up 
it would strike us that the Government should set the example with full com- 
pliance with the law. 

It can be truthfully said that no more important piece of 
enacted by the Congress than the Robinson-Patman Act. The law 
lifeblood in protecting independent business throughout the Nation, that is, 
if it is enforced and more important, the law in itself will bring about real free 
competition in American industry. 

The subject matter is of major importance to the 
of the federation, and I would be more than pleased to hear from you at 
earliest convenience, or better still, if you desire to confer with the writer on the 
subject matter, I stand ready to confer with you at your convenience. 

I do not know whether you are aware of the fact that the Federal Trade Com- 
mission, at the moment, is giving special attention to enforcement of this law, 
and particularly that section of the law, quantity discounts, and in view of the 
Government agency’s interest at this moment, again I repeat, I trust that you 
will give special consideration to this matter and that I may hear from you at 
your earliest convenience. 

Sincerely yours, 


legislation Was ever 
itself is the 


Nation-wide membership 
your 


GEORGE J. BURGER 


DEPARTMENT OF JUSTICE, 
Washington 25, D. C., May 12, 1948. 
Mr. Georce J. BurGER, 
Director, National Federation of Small Business, Inc., 
Bond Building, Washington 5, D. C. 

DEAR Mr. Burcer: Your letter of February 17, 1948, to the Attorney General 
asking him to reconsider an opinion rendered by former Attorney General Homer 
S. Cummings as to the application of the Robinson-Patman Act to Government 
purchases was referred to me. I regret very much that this letter became buried 
among correspondence dealing with another subject and has only recently come 
to my attention. 

The opinion to which you refer was rendered by the then Attorney General 
on December 28, 1936, in response to a request of the Secretary of War and is 
included among the published opinions of the Attorney General (38 Op. Atty. 
Gen. 539). Under sections 354 and 355 of the Revised Statutes (5 U. S. C. 303, 
304), the Attorney General is authorized to give his opinion upon question of law 
when requested to do so by the President or by the head of any executive depart- 
ment of the Federal Government. It has been the uniform construction of these 
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sections that the Attorney General is not authorized to give a formal opinion on 
a question of law to anyone except the President or the head of an executive 
department (see 5 U. S. C. Annotated, sec. 304, notes 16 and 17). Accordingly, 
the Attorney General would not be justified in rendering an opinion, in response 
to your letter, as to the application of the Robinson-Patman Act to supplies pur- 
chased by the Federal Government. 

In view of your enlightened interest in sound governmental practices, I think 
it proper to point out that an official construction of a Federal statute, adopted 
more than 11 years ago and not since modified by Congress, is entitled to very 
great weight. This construction has been approved in at least one court decision 
General Shale Products Corp. v. Struck Construction Co. (37 F. Supp. 598, 603 
(W. D. Ky.)). I also point out that the Supreme Court has held that the 
United States is not a person within the meaning of section 7 of the Sherman 
Act and is therefore not entitled to recover three times the amount of damages 
which it may have suffered in purchasing supplies, by reason of the seller’s 
violation of the act (United States v. Cooper Corp. 312 U.S. 600). This decision 
gives some indication that the courts are reluctant to apply the antitrust laws 
to transactions involving purchase of goods by the Federal Government. 

Sincerely yours, 
JOHN F. SonNerTT, 
Assistant Attorney General. 


NATIONAL FEDERATION OF INDEPENDENT BUSINESS, 
Washington, D. C., May 18, 1948. 
Mr. JoHN F. SONNETT, 
Assistant Attorney General in Charge of Antitrust, 
Department of Justice, Washington, D. C. 

DEAR Mr. SonNeETT: I am in receipt of your letter of May 12, in answer to 
my letter of February 17, which refers to a decision or an opinion of the then 
Attorney General exempting the Government in purchases under the Robinson- 
Patman Act. 

I have reviewed your letter in great detail and the part that interests me 
is your last paragraph. If my memory serves me right, the then Assistant At- 
torney General, Thurmond Arnold, instituted actions against certain rubber man 
ufacturers in the late thirties to recover triple damages due to the alleged col- 
lusive bidding by tire manufacturers on Government tire requirements. The 
court dismissed the case in favor of the rubber companies as they ruled that 
the Government was not a person and was not entitled to recover triple damages. 

I think that the best way that I can express the petition of the federation is in 
a simple way. When the good Lord gave Moses the Ten Commandments, He 
made no exemption or omission for anyone so the laws still stand whether we 
of the Nation obey them or not. 

In my own respective industry, rubber tires, prior to Pearl Harbor date, I have 
found evidence where the Government is permitted the low buying prices they 
enjoyed on tires to be utilized, to be dangerous and injurious to independent 
retailers in the rubber-tire industry. This is a case that we know of, and who 
knows what may be taking place in other industries along the same pattern. 

It simply doesn’t make sense why there should be any exemption as to the 
application of the Robinson-Patman Act as to any operations within our Govern- 
ment and I am bringing this subject matter to the attention of people in the 
Congress who would be vitally interested in this. 

In the meantime, I want to thank you for the attention and consideration 
and the deep study you gave to my letter of February 17. 

With best regards, 

Sincerely yours, 
JEORGE J. BURGER. 


Mr. Burcer. What has taken place in this situation, gentlemen of 
the committee, is that when the Robinson-Patman Act was instituted 
and approved by the Congress, that the then Attorney General, Mr. 
Homer Cummings, ruled that the Government was exempt under the 
provisions of the law in view of the fact that the Congress did not 
write it into the law. 
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Our problem in the independent business field is just this: We have 
found ever so often where these prices that the Government enjoys 
due to their mass buying power is abused not by the Government 
itself, but indirectly. We have found tires being shipped out of 
Washington to areas of the country at the Government prices through 
Government sources, not by the Government directly but indirectly. 

Then we have found the same situation with these PX and these 
ship stores buying at extremely low prices: and the alibi of the 
supplier is that the Government is exempt from the Robinson- 
Patman Act. 

I recommend that the committee take under consideration the add- 
ing or amending of the Robinson-Patman Act so that the Government 
will be brought in under the provisions of the act, solely for one 
purpose, and that is to protect independent business throughout the 
Nation. 

I have made my statement; I briefed it, Mr. Chairman. We again 
repeat that we favor the amendment to the bill, proposed by Con- 
gressman Keating, that the Government be permitted to recover actual 
damages where the Government is injured through such incidents 
as the Cooper case or similar cases, and that a uniform statute of 
limitations be provided for as a protection to business. 

I was amazed to hear the distinguished witness before me state the 
great problem facing the legal profession. Well, of course, we in 
independent business well know that when we hear the Assistant 
Attorney General, speaking before the Senate Civil Service Committee 
in February 1947, say to that committee that for 35 years the admin- 
istration had been giving merely lip service to the enforcement of the 
antitrust laws, is there any wonder that there is the increasing mor- 
tality or the increasing concentration that is taking place in our 
industries today, all tending to destroy efficient, progressive inde- 
pendent business. 

Mr. Lane. Mr. Burger, due to the limitation of time, I understand 
now that you have hurriedly gone over your statement. Do you wish 
to have your full statement inserted in the record ? 

Mr. Burcer. Exactly, Congressman. 

Mr. Lane. That may be done. 

(The prepared statement referred to follows :) 

We are well acquainted with the case known as the Cooper Corporation casé 
in which the Government was denied proper damages for the loss sustained by 
the Government due to the court ruling that the Government was not a person 
What happened in this case was that suppliers of automobile tires and tubes 
placed bids for Government needs. In both instances the bids by a group 
of tire manufacturers were identical for automobile tires and tubes. The then 
Secretary of the Treasury rejected both sets of bids and through private negotia- 
tions entered into contract with the Sears, Roebuck & Co. to supply the Govern- 
ment’s requirements for tires. The witness is very well acquainted with that 
case in view of the fact that we took exception to Sears, Roebuck’s action after 
they were awarded the contract in having plastered in their sales room a photo- 
graph of Uncle Sam carrying a rubber stamp, saying in substance, “This is the 
tire for me says Uncle Sam.” Through the cooperation of the then Secretary 
of the Treasury and the late Admiral Christian Joy Peoples of the then Treasury 
Procurement I was able to have this advertising stopped as it gave an unfair 
advantage to them over independent retailers of the Nation. There was no 
reason for the Government to be subject to this added expense, and we believe 
this améndment is in order and should be vetoed by the Congress so as to pro- 
tect the Government against a repetition of such actions in violation of the 
antitrust laws. 
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We understand the second provision of the bill, Mr. Chairman, is to pro- 
vide uniformity throughout the many States as to legal actions to be instituted 
where violations of antitrust laws take place. We believe this is a necessary 
amendment to the act and that the many States should be governed by a uni- 
versal ruling. You understand, Mr. Chairman, the witness is not a lawyer, 
but we have heard of cases where Federal judges in different districts where 
cases were instituted under the antitrust laws were guided as to the validity 
of the action on whether it came within the time limit of the State statutes 
I think such an amendment would be helpful to all in independent business if 
this uniformity provision were adopted. 

While the Committee on the Judiciary is considering amendments to the 
antitrust laws, may I inject here, on behalf of independent business, and it 
might be said it would be beneficial to all in our economy, that immediate con 
sideration be given to amending the Robinson-Patman Act did not apply to the 
Government and that the law failed to specify that the Government was to be 
included. 

The witness’ first experience was very shortly after the enactment of the 
Robinson-Patman Act, being a member of the rubber-tire industry at the time, 
I had received reports from independent tire dealers from various sections 
of the country that automobile tires were being shipped out of Washington 
through Government channels and the recipients were getting at or near Goy- 
ernment costs which were much lower than the cost to indepedent retailers 
for the same tire. Then again we found that prices on tires and tubes given 
to the Government by various time manufacturers all were at a considerably 
lower cost than that enjoyed by the independent retail trade. A substantially 
lower cost was given to the Government, and it must be borne in mind that 
in these purchases or contracts the Government made no definite commitments 
as to the number of tires they would use, but they were purchased as needed 
by the various Government bureaus. The witness questioned the action with 
the Secretary of the Treasury and the Attorney General, and was advised that 
the Government was exempt from the provisions of the Robinson-Patman Act. 

We maintained then, and the federation maintains that there is no justifiable 
reason for the Government, any more than any other buyer, to be exempt from 
the provisions of the Robinson-Patman Act. It creates a very bad precedent 

We know from constant reports being received from federation members that 
there is a similar complaint, not alone against Government bureaus but also the 
PX and ship stores due to special concessions made to them by suppliers who use 
the alibi that the Government is exempt from the provisions of the Robinson- 
Patman Act (price discrimination). 

We have had constant correspondence, right up to recent dates, with the author 
of the bill, the Honorable Wright Patan, the Attorney General of the United 
States, and the Chairman of the Federal Trade Commission, and in this connec 
tion, Mr. Chairman, may I request the privilege of having inserted in the record 
of this hearing my letter of February 17, 1948, addressed to the Honorable Tom 
Clark, Attorney General of the United States, the answer received from the 
Honorable John F. Sonnett, then Assistant Attorney General in Charge of Anti- 
trust under date of May 12, 1948, and also my letter of May 18, 1948, to Mr. 
Sonnett? 

It all dates back to the ruling of the then Attorney General, Homer Cummings, 
and many competent legal authorities have stated to the witness time and time 
again that the court alone would be the one to pass on the validity of the action 
of the Attorney General. 

Finally, Mr. Chairman, now that your committee has been consistently attempt- 
ing to strengthen the antitrust laws we urge that a proper amendment be intro 
duced bringing the Government in under the full provisions of the Robinson- 
Patman Act. 

Thank you. 


Mr. Lane. Tell us this also, Mr. Burger, if you will, what is the 
membership now of your national federation ? 

Mr. Burcer. The membership is made up of independent business 
and professional men and is in excess of 100,000. 

Mr. Lane. It is business from all over the country ? 

Mr. Bureer. All over the Nation, every State in the Union. 

Mr. LANE. You are organized under the laws of the State of 
California ? 
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Mr. Burerr. Exactly. It is a nonprofit organization rep 
under the laws of the State of California and, as I said, I am not 
permitted, nor is any other officer or group of officers reisitted’ to 
speak for the federation until the official ballot is cast on the economic 
or legislative matter in question. 

Mr. Lane. But your members come from all over the country? 

Mr. Burcer. All over the Nation. In your State of Massachusetts 
we have a very healthy growing membership at the present moment. 

Mr. Lane. ‘Thank you very much. 

Mr. Burerr. Thank you. 

Mr. Lane. Are there any questions? 

Thank you very much, Mr. Burger. I am sorry that we had to 
hurry you. 

Mr. Bureer. That is all right. Thank you very much. 

Mr. Lane. We will adjourn until 10 o’clock Friday. 

(Whereupon, at 11: 05 a. m., the special subcommittee adjourned, to 
reconvene at 10 a. m., Friday, April 13, 1951.) 
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FRIDAY, APRIL 13, 1951 


House oF REPRESENTATIVES, 
SPECIAL SUBCOMMITTEE ON THE STUDY OF 
Monoro.ty Power or THE COMMITTEE ON THE «J UDICIARY, 
Washington, D.C. 

The special subcommittee met, pomnes it to adjournment, at 10:05 
a. m.. in room 346, Old House Office Building, Hon. Joseph R. Bry son 
presiding. 

Present: Representatives Celler (chairman), Bryson (presiding), 
Lane, Wilson, Willis, Reed of Illinois, MeCulloch, Goodwin, and 
Hillings. 

Also present : Curtis Shears, counsel] to the sub ‘olmiuittee, and John 
Paul Stevens, associate counsel, representing the minority. 

Mr. Bryson. Gentlemen. the House meets at 11 this morning, and 
we have some important matters here. The subcommittee will come to 
order. 

Secretary Royall, you may proceed with your statement. 


STATEMENT OF KENNETH C. ROYALL—Resumed 


Mr. Royvaun. Mr. Chairman, if it is not out of order, in view of the 
shortness of time, I would like to request the subcommittee to permit 
me to finish the remaining part of my statement before questions are 
asked. I think there will be time for questions anyhow, but it would 
be a little better if that could be done. 

Mr. Bryson. All right. 

Mr. Royauu. So far, gentlemen, we have covered the present treble 
damage situation, and have pointed out some of the circumstances 
that make it unwise to enact any legislation that would increase the 
number of cases or the extent of the litigation. 

We have pointed out the number and amount of pending cases, their 
continuing increase, and the danger of—the matter of very real 
dangers being created for the movie industry. 

We have pointed out the changing concepts of the antitrust law that 
now make it illegal to do things which were considered legal when 
done. 

We have pointe «d out the bro: ide ned interpretation of the presump- 
tion arising from Government cases and the practical effect upon liti- 

gation, and how the general hacince in a Government case are being 
catabaie to individual situations which were not even before the 
court in the Government case. 

We have outlined the facts relating to the participation of ex- 
Department of Justice attorneys in antitrust cases, even in cases 
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where use is made of Government decisions with which these at- 
torneys were actually connected with the Government. 

We pointed out the similarity of complaints across the country, 
and we read one circularized post card. 

We illustrated, we believe, the great injustice actually being worked 
in these cases, the exaggerated enrichment of a few, and the op- 
pressive damages against movie companies, in part due to acts thought 
to be lawful when done, and we said that this situation should not be 
extended by legislation. 

Now, gentlemen, there was one matter, one question, that was 
raised as to something about the FTC, by Mr. Shears. I think a care- 
ful reading of that comment will show that the suggestion of the 
American Bar Association was to clarify the fact that FTC operations 
were not to be covered. 

Mr. Suears. That is correct. 

Mr. Royatyi. They were not to be covered in this statute, and I am 
sure that is a sound recommendation. 

Mr. Suears. What is your feeling with regard to the present 
language ¢ 

Mr. Royauy. I do not think they should be covered by this statute 
because they are not of a judicial, strictly judicial, nature. 

Mr. Siears. Do you feel that the present lanvuage, vithout the 
suggested amendment of the American Bar Association, excludes the 
Federal Trade Commission or not ? 

Mr. Royauu. It never occurred to me that it included it. I must be 
frank; but, if there is any question about it, I think it ought to be 
excluded. However, we do not affirmatively suggest that, and we just 
ask that the committee give whatever consideration to the meaning 
of the language they think proper. 

Now, gentlemen, I wish to make it clear that in recounting these 
various circumstances of the treble-damage law I am not either over 
looking or decrying the objective which treble damages are designed 
to attain. I am not suggesting the abolition of all treble damages 
under all circumstances. 

The allowance of such damages was intended to help in the admin 
istration of the antitrust laws, just as penaltylike statutes have done 
in other fields. 

I do w ish, however, to observe that the need for preemptory and un 
qualified provisions for treble damages is much less than it has been 
in the past. This is in part due to the stricter rulings and the more 
complete remedies of antiti ust laws, and the better enforcement by the 
Department of Justice. , 

Today the courts can enter, and they are entering in Government 


civil actions decrees that would have been unheard of a few vears 
ago, decrees that give very complete relief, relief which : far 
reaching in time and scope. 

The treble damage remedy Is nowhere near as ecessaryv a t used 
to be: and vel in practice, in setual pract ce, the mecdy ; broader 
and more penalizing than when it was needed eh more than it 
today. 

This is a phenomenon that occurs all too oft Lg 
like om It has happened in m nv fields you ea 


fortunate situation 4 ! we One nat vou al 
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You remember portal-to portal pay, and the statute which ended 
that raid—I will not say racket—and remember the lawyers who did 
not want any reasonable limitation on it, and the action of Congress in 
preventing an excess which had grown up under the law ? 


is not the treble damage situation fae Ing that very danger / And 


would not this very legislation you are considering add to that da rel 
if enacted without change ? 

Now. the members of the subcommittee may wonder why tL mere 
statute of limitations can have as much significance as I suggest. 
You may have doubted—I do not think you doubt now in view of the 
hearings—and I might have doubted without an analysis. that sueh 
difference could exist between a 6 vear statute of | nn) tations and a 
5-Vvear statute of limitations. You might have doubted how important 
if could be, Let us see how serious It 1s, . 

\s we heave seeh, tf extend Hi | ic nequitably eXtends. a stutute of 
lniitatro is to pa | ell as fut re conduct. It does mu more 
than that. It actually May permit suits to be started on niatters t if 
occurred 10 or even more vears ago. And that arises from two fact 
First, there was a tatutory suspension of the statute of limitat oO} Ol 
antitrust proceedings from October \! ? to June L946, 

While we think that this SUSpPenslo was intended by Congress to 
apply to proceedings only brought by the U) ted States, \ tL sore 
courts have construed it as applying to private actions also, 

The result of those construct) Ons, pl s the enactment ¢ ra retroactive 
0 vear limitation . would mean just this. gentleme ~ In any suit filed 
up to June 50, 1952, recovery could be not only for acts within the pre 
( | ro \ ilso for t! mimitted i ! litional 4-vear 
ero t! \ rT ( mm period 

i 

In othe ords. the me ne of that statut ould be that recovery 
( ild be had Jaane 952 for conduct back to October 1942 

hen, there is a second eimmick Section 5 of the Clavtor \ct 
provides that during the pendency of nv Government rel nal 
case the statute of limitations shall not run aval iL pl ite suit 
and this is a quotation—“based in whole o1 in part on any matter com 
pla ned of in the Government compla nt.” , 

It is well known that many Government cases last for vears I) 


LQD0 a fin 7 rude ent was ren lered In one very Important Gov 


ment case that started in 1937. 13 vears before 


Mr. SHEARS. Was that the Paramount case ? 
Mr. Roya. eh sir: Lrefertothe Aluminum en 
The tolling of t 1c statute phe eget ee ee appl 


t 4 


se, 
where 
there is a aid action and an aequ wei it ap] lies where there is 

It ap phi es even In 
a consent cdlecree, In any circumstances this extension 
period of vears, if the case so lasts. 


} 
a C1\ i| action and ho recovery by the C:overnl it. 


ii 


woes over a lo La 


Now, the broad judicial Interpretation given to section 5 mav lead 
to a holding that a general finding of illegal 


proceeding ts sufficient to extend the statutory “pen ‘od ] L pris 
for many additional yea I's, even though the s Sp 


i 


of was not actually litigated in the Government 


| nde Tye statute we are now considering. t | » tot i] ] 


ie matte compa ned 


Case, 


recovery might thereby hecome 15 vears or long - 


SESE) 71 er 1 wnt 
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Now, this entire situation, gentlemen, is set out more fully in a 
supplemental memorandum which was filed with the subcommittee the 
other day, and in that men orandum it is suggested that the statute 
should make it clear that this tacking onto the wartime suspension 
action should not be permitted, and the statute hould not permit it, 
and it should be clarified. 

In evaluating this legislation, which we are considering, it must 


be remembered that the real effect of a long statute ol limitations, 
whether it is 6 years or whether it is, in practical effect, 10 or 15 years, 
the real result Is to permit the recovery of da ives Over a long period 
in the past. 

Gientlemen, as I have already indicated, these damagt nay cover 
acts done at a prior period when the act is considered by the court 
to be entire ly lewal, as 1] istrated in the motio picture cases whi h l 
have already recounted to you. 

The acts complained of may be obscured by loss of records, scatter 
Ing of witnesses, fallible memories. All of these thi vs serve to 
increase the amount ued for and the amounts event it\ recovered: 


and they run contrary to the ort neral pri pl that there must be some 
re asonable end to a pel iod of lit vation 

| know | do not need to tell you gentlemen that Lhe moving picture 
companies represent a great and important ind istry. Noone « in deny 
the contribution of the motion picture companies, not only to the 


amusement and entertainment Of oul people but also to our education 


and the raising ot oul scnle ot life: and the story of t} e development 
of the moving-picture Industry and of the great lagcinal ve men who 
have run and are running it—that is truly American: it could not have 


occurred any whe re else Ith the world. 

Yes: every phase of American movies is just as ty] cally United 
States as the game of baseball, and while we squawk at the umpire, 
and we differ at times with specific taste-decisions of movie produce 
we Americans just would not be without either the talk ne pict ives 
or baseball. 

Both have their ups and downs financially, and it happens t 
movies have just be facing a temporary dov period. But the 
movies are still the backbone, and will continue to be thi backbone, of 


the “nights out” of American families. 


It has been estimated by some that there are 4,000,000,00( paid 
movie admissions in the United States every vear, and the number of 
persons employed in this great movie industry remains at an all-time 


neh of 250,000 men and women. 

More than 200,000 stockholders are livu or WwW iolly or i part from 
the dividends paid by the moving picture companies, many of they 
very small stockholders. Including the theater companies, the nun 
ber of employees and stockholders would increase. _ 

Now, American movies have another important role in the world 
today. If you will pardon something of a personal reference, when 
I was in Italy and North Africa during World War IT I often heard 
it said that the loyalty of the Mediterranean area and of the Middl 
Kast during the trying days of the war was probably due as muc] 
to American movies as to any single factor: and my) ‘ xperiel > ana 


observation corroborates that statement entir 
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Similarly, I have heard since the war high American officials make 
exactly the same remark about the role of movies in the cold war 
against communism. 

Our films portray the freedom and privileges of American life; and, 
gentlemen, they portray them with a subtlety that is much more ef 
fective in many cases than any direct sermonizing. 

The pictures we send abroad are ambassadors for peace, and that 
is not sentimentality; it is a hard fact. 

I know you believe it; but, if any of you doubt it, ask the peopl 
who have had the responsibilty in Europe during the postwar period. 

Yet, treble-damage suits are seriously affecting that great industry 
and harming many American citizens, just to enrich a very few. It 
does not require any crystal gazing to visualize how much greater 
would be the effect if legislation increased the number and scope of 
those lawsuits. 

Of course, many of the cases are without real merit, and we are 
fighting them as hard as possible, and in a proper way, to stave off 
serious danger for the industry. But we face those wide open features 
of the recent court decisions, and the changing decisions of the court 
In antitrust cases. Certainly that is enough danger without enacting 
legislation which would add to this danger. 

In at least one other field, by a recent action of the Congress, the 
need of curbing treble damage suits 1S being recognized. You rent le 
men will remember that the original OPA statute provided for coMmi- 
pulsory treble damages for price violations. Later, during the OPA, 
the statute was amended to give the court discretion as to allow ng 
multiple damages if the violation was not willful: and now the OPS 
statute specifically limits recovery in any case to $10,000 above actual 
damages, in addition to making the matter, in a sense, discretionary 


This congressional legislation was enacted in the field of inflation 
where there is certainly a greater national danger than even in the 
field of monopoly. , 

[n our prepared written statement, gentlemen, we had confined our 
presentation to matters relating to the statute of limitations, althoug 
pointing out the need of other legislation, including specifically a pro 


vision Tor Giving thre trial court discretion as to the ward of @1\ 


| 
ih 


damages, 
However. 1 deference to suggestions made during the q estioning 


hye re dui ne Mr. Morison’s test mony, the questioning ot this subco) } 


niittee ra ed this pot, the point of the discretion of the trial court 
and we think it appropriate; and I hope you will not think it inap- 
propriate to sul mit to the subcommittee a proposed amendment to 
section + (a) of your committee (il ift statute, an amendment whi h 
would give the court diseretion as to treble damages, depend neg on the 


circumstances of the case. 

If you will turn to your statute, if you can conveniently do so. th 
) «l amendment. would strike from section 4 (a) of the m 
propo ect amendment woute irike Trom section 4 (a) of the proposed 
statute the words “and shall recover threefold damages by him sus 
tained.” 

Do IT make that clear? Section 4 (a) would strike those words out 
substitute in place thereof the following words: “or. in the 


and would 
aiscretion ¢ f the eourt nece rdin to the circumest mces f the ense., an 


a 


amount not to exceed threefold such damages.” and leavine it within 


7 ° ’ 
the discretion of the court under the circumstances of the case, 
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I have here, if it would be of any help to the subcommittee, copies 
of how section 4 (a) would read if that change were made. Mary I 
file some copies of that with the subcommittee / , 

Mr. Bryson. Yes. Would you pass them to us if you have enough 
of them ? 

Mr. Royaty.. I think I have got enough of them. 

Now, gentlemen, certainly a change in the statute as set out in that 
proposed statute is fully justified under existing situations and under 
the facts which we have presented to the subcommittee. 

Mr. Witson. Are you through, Mr. Secretary ? 

Mr. Royauy. I am through except that I have got a conelusion 
which will take about 4 or 5 minutes. If you ‘will leave me about 10 
minutes at the maximum at the end before you have to vo, | am 
through now, unless you wish me to finish. 

Mr. Witson. T just thought ‘you were through. 

Mr. Bryson. I would suggest that you proceed md fir h. 

Mr. Royauty. All right. 

Now. the nmendments which we requested, isicde from the one lust 
submitted on discretion, I would like to summarize briefly for vou. and 
we have a mimeographed COpy of this parth ular sumn ary W hich w 
be distributed and filed with the subcommittee. 

The first thing is we ask that the period of time sper fied in section 
t (c) should be reduced from 6 to 5 years. 

As we have already pointed out, 3 years is more nearly in line with 
the existing statutes of limitations in the various States: and. nel 
dentally, you had in the list we gave you 20 years in Georgia. Our 
1? formation now 1s that was incorrect. It is 4 years, which would 
reduce the average. 

Now. on the period of time, Mr. Morison in his testimony, while he 
would not agree that the average throughout the country would con 
trol, he did Say, and I quote him, “The average throughout the coun 
try should be consic red.” 

Mr. Burger. the other witness who testified here, avs, “Wo are not 
taking a position as to the exact time in the statute.” 

We think that if vou t ike a 3 year limitation whiel the averace 
of 29 States, it would be proper. 

Some have sugvesteq | vears, whi ik Would be ‘ ivera 
the States. 

The second thing we suggest is that the words “heretofore or here 
after” be stricken from section 4 (a). 

Now, the language of the first part of section 7 of the Sherman 


Act. and section + of the Clayton Act. is of very lo e standing. It 
has gone on in one form or another since 1890, without anvbody think 
ing that you had to say “heretofore or hereafter,” and these statutes 
are the basis of antitrust decisions over a long pel od of time. 

I do not see any useful purpose in adding at this late stage the 
words “heretofore or hereafter” unless somebody wants either to make 
it retroactive or to create contusion. No ren on has hes advanced sO 
far by anyone who has appeared before the subcommittee as to why 
those words were inserted or should he inserted ind, there rore. as | 
say, those two words should be stricken. They are entirely new to the 
law. . 

Mr. Wiison. What section are you refer! 1 oto! 

Mr. Royauu. 4 (a). 
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Mr. Wixson. Yes. 

Mr. Royauu. Since 1890 you have started off by saving “any per- 
son injured in his business,” and these new words “heretofore or here- 
after” have not been explained, and certainly, as I say, they serve 
no useful purpose except to create contusion or to try to have some 
retroactive and unjust effect. 

Now. in addition to those two amendments there is a third w 


l 


we suggest largely in deference to a very tentative suggestion mace 

. S } 
OY Vou! counsel, Mr Shears, the other day. I ti ed to parapirase 
his expression as best I could, and that would add at the end of 


t (c) this language 


Provided, howeve Phat nothi n this statute s bie Pete to el ve 


That would elar | that this i not retroactive, and 


the exact wording, because Mr. S| eCAlsS did not attempt tO state 


technically. but that is. as I eather. the tvpe of suggestion that he 


Now, gentlemen. Mr. Shears ask | would that be suih 
I do not think it would., 

In the first place “heretofore or hereafter” is al ambiguity that 
we ought not to have in these laws, hecauss those ambiguities have 
resulted in excesses and no reason has been pointed out for the 


language 


In the second place, to extend this statute in any State bevond the 


present period would merely serve to increase the number of cast 


brought well, brought as cases are now brought -~ and we think U! t 
a o-veal tatute of limitations for the reason that we have already 
stated is amply sufficient, because a man does not prepare for his 
ease unt ifter he ssues his compla nt. whe! aL has the ] ol t of 
qadiscovery, and SO forth, ana >» Vvears are certan ly long enough to 
determine whether he has been injured. 

Now. gentlemen. the trend of leg slation should certa ly be to kee] 
treble damages within the reasonable relation to their original pur- 
DOsSeS a toavoid unconscionable re ults which are taking place today, 

We are merely asking not to have the present situation made 
mmeasurably worse by a lor ver period of statute. and bv its retro- 
active provisions, not to have what is already nearly a Pandora’s box 


opened up further for additional suits and for additional claims. 

We ask that vou not change the playing rules against us and that 
you consider carefully some reasonable limitation consistent with the 
other Federal statutes which I have already cited to you on the 
question of discretion. 

We believe that the facts and the considerations and the illustration 
which we have tried to vive vou ¢ le arly demoustrate that the statute 
which you have before vou—lI should say the bill which vou have 
before you should be amended along the lines which we suggest. 

I appreciate very much the attention this subcommittee has given 
me, al cl | close with one other request ¢ If any add tional writtel 
presentations are made to the subcommittee from iny source, we 
would like to have an opportunity to file a written answer. 

Now, Mr. Chairman, I am through with my prepared statement 
and Suit r:mendme nts as | have made, 








64 STUDY OF MONOPOLY POWER 


Mr. Bryson. I am informed that only one other witness has 
indicated he wanted to appear, and that is our colleague from Texas, 
Congressman Wright Patman. 

Mr. Royauu. Yes. 

Mr. Bryson. Mr. Wilson, do you have any questions? 

Mr. Wixtson. I was going to ask the Secretary, did you ever cover 
the point that we were talking about with regard to the tolling of the 
statute? Did you ever connect it up? Did you do that early this 
morning before I got here? 

Mr. Roya... Yes, I mentioned that. That is \ 
with. I discussed, Mr. Wilson—— 

Mr. WILSON. I do not want you to vo over it. I can read it in the 
record. : 

You are 2,oIng to print the record, are you not, Mr. Chairman ¢ 

Mr. Bryson. Yes. 

Mr. Royauy. I would say just briefly IT pointed out how this would 
tack on the 6-year statute to the World War IT tolling statute and that 
any statute of limitations would tack on to pending Government cases 
which have been concluded in the past and that the longer the statute 
the more it would tack on to and extend the whole thing. 

Mr. SHEARS. That is. in the absence of the amendment which you 
just suggested. If that amendment is adopted, of course, then that 
eliminates the picking up of the wartime tolling. 

Mr. Royauu. It eliminates the picking up of the wartime tolling, 
but you still have got two problems. You have got the retroactive 
tie in with a pending Government case: and in addition to that, you 
have got the added number of suits that always arise from any exten- 
sion of the statute of limitations, which is parti ularly significant in 


view of the changing concepts of the courts, making things illegal 


iat I started out 


which were formerly legal. 
Mr. Srevens. Mr. Secretary, would you necessarily leave out the 
wartime tolling statute? In other words, would it not be possible that 


i 


there are some Government cases now pending which would carry on 
hack into the wartime periods, so that even Vv h the amendment you 
might get the wartime 


Mr. Royauu. You are entirely correct, and I should have made that 


point. The amendment suggested by Mi Shears which we have 
sought to Incorporate In our suggestion we uld cover the specifie situ- 
ation of the present statute of limitations ] mean, of i 6-year statute 
of limitations tying on to the wartime tolling itself. 

some question might iT’) e, | erhaps, as to Ty o < to other Govern- 
ment cases. Whether that would be true in the past or not, it would 


certainly be true as to the future. 

Here is a case that has been pe nd a for 13 years, and there are 
many of them which have been pending for 8 or 10 years in a Govern- 
ment action, where a particular private situation was not even men- 
tioned or referred to; and for the future clearly, after that Govern- 
ment suit has been in the court for years, to add 6 years on top of it 
just multiples this litig ition when we already have the tendency of 
the courts to broaden the antitrust law all the time. 

Mr. Witson. Do you think that general terms just stating “nothing 
to enlarge the statute of limitations” would be sufficient to exclude any 
of them, perhaps? L think that is too general. , 
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Mr. Royary. Well, it is very hard, Mr. Wilson, to write language 
which entirely guarantees against an extension of a statute of limi- 
tations. 

Mr. Witson. You have to say it specifically or the courts will write 
right around it. There is no question about that. 

Mr. Royauyu. That certainly has been the history. 

Mr. Witson. That is the trend and that is the history. 

Mr. Roya. And that is another reason why that statute should be 
shortened ; another reason why it should be shortened. 

It seems to me that in nothing that I have heard suggested here has 
any sound argument been made for exten ding the broad coverage of 
treble damage Suits, and these three amendments which we suggest 
striking out “heretofore or hereafter” which I have not heard anybody 
exp lain, and adopting g in substance what Mr. Shears s aid, and shorten- 
ing the statute of limitations to 3 years—if anything has been said by 
any W vitness that militates against these, | have not heard it. 

Mr. Suears. Would shortening the statute cure your problem that 
you are discussing ¢ 

Mr. Roya. Wh at is that ? 

Mr. Snears. Would shortening the statute to 3 or 4 years cure the 
difficulties that you have just been mentioning, such as tolling—— 

Mr. Roya... It would not meet the situation that your associate 
counsel, Mr. Stevens, has asked, where vou have got a wartime toll 
statute, and then in the interim, a pending Government suit, it would 
not meet that situation. 


Mr. WHuUILsSON. What othe 4 situations do Vo 1s L\ if would not meet ’ 
Mr. Royatu. It would not meet for t future, prolonging the right 
to sue over a Government such period ot 6 vears it would not meet 


] ] 


that. w! it h ought to be done. It is not done any where etse that | ke ow 
of. So all three of those things are necessary in order to prevent a 
oreater excess in these treble damage suits: and, as I say again, I have 
not heard any real reason advanced against doing all three of those 
and I have listened ve ry attentively. That, of course, is aside from 
the fact of discretion - the court which we have. in view of the qu 
tions asked here dur Mr. Morison’s testimony, we have presented 
to vou. 

Mr. Bryson. Are there any further questions? 

Mr. Srevens. Mr. Chairman, I have one more question, if I may. 
Turning to the question of discretion for a moment, Mr. Secret rv. 
Mr. Morison testified that the motion picture industry had been mak- 
ing a real ‘oope ‘rative effort to ret alo ng with the Department of 
Justice and comply with the antitrust laws in recent years 

You testified on Wed esday that there were about S185 n lion 
worth of claims in treble damage actions pending against the motion 
picture industry. I was wondering if any of those suits involved 
claims challenging the legality of conduct after the time that Mr. 
Morison wa ; speaking about. That is, do the plaintiffs still claim 

Mr. Rorauyi. I do not know what time Mr. Morison is speaking 
about. so it is difficult to answer that. But they involve conduct right 
up to the present day, in part, so the fact that the motion picture com- 
panic sare, as Mr. Morison Says, thoroughly cooperating Ww +" them 
not saving them from an increasing number of suits based, I say, in 
part on the fact that they are bein og sued for thin os the y = techy were 
all right, and the courts thought were all right. 








66 STUDY OF MONOPOLY POWER 


Mr. STEVENS. So that the plaintiffs are challenging their conduct 
even now; that is really the question I was asking 

Mr. Royaun. Yes, sir. 

Mr. Srevens (continuing). And claiming the right to mandatory 
treble damages for the conduct that you are speaking of right now. 

Mr. Royauu. That is right up to the present date; so that argument 
I do not think answers the situation at all; and with the precedents in 
the Federal laws which I have cited, and which Mr. Morison was not 
advertent to at the time he testified, of oly ing discretion to the court. 
Why should we single this treble damage situation out where there is 
the greatest abuse of treble damages that exists today anywhere. 

Mr. Bryson. Is there any furthe) questioning by the subcommittee ¢ 

Mr. Roy ALL. Mr. Chairman, if you are through, | have vol here 
two things which I would like to submit. 

Here is the bill as it would appear if the suggestions we mace as to 
the statute of limitations were followed. 

Mr. Bryson. That Is, if we embodied the suggested amendments / 

Mr. Roy ALL. The amendme} ts which ] outlined CO Vou; and I do not 
know whether that will be of any service to your committee. It is 
merely a mechanical job of inserting those in the statute: but I will 
tender them if you want them. 

Then, in addition to that. I have the same situation: that is. the 


] 
} 
i 


(ry 


amendments included, which include the statute-of limitations amend 


ment plus the discretion amendment: so we have alter ate drafts 
which, if they are of any service to the subcommittee, we will be glad 
to submit them. 

Mr. Wiuson. | do hot ky oOV whether it Wis developed here or not, 


but what do you estimate the total net assets of the mov ng picture 


companies of this country to be / 


Mr. Royauy. I will have to reach up in the air and grab that figure, 


because I have not got any computation. I would wuess that the 
capital and S irplus Wot ld be four or five hu iired million dollars * 
miry be that is high: I do not know. But certa lv this is true: That 
if the increase of these damage SUITS continues. as they have con- 
tinued, even without legislation, but certainly with legislation. they 
can readily total S600.000.000 which would ‘exceed the « ipital and 
surplus of these companies—six or seven hundred million dollars, 
and that should not be encouraged by anv type of legislation. 

Mr. WILSson. Do you have the number of suits filec 1 each year 


to show the trend of that? 

Mr. Royautu. The figures we have are that the amount of damages 
claimed in treble damage actions have themselves trebled in the last 
D vears. 

“Mr. Bryson. How about the sum total of the mmounts recovered ? 

Mr. Roy ALL. Recoveries are cong up every year largely because 
of the expanding decisions of the court and these tolling situations, 
which have the effect of extending the statute of limitations. 

Since this hearing has been going on one suit for $14.000.000 has 
been brought for one theater in W orcester. M isS., SO 1h \ total of 
$185.000.000 for theater suits is now incorrect. 

Mr. Stevens. It is now $199,000,000. 

Mr. Royauu. I think some more have been brought. so it is over 
SPOO O00 000, 

















STUDY OF MONOPOLY POWER 67 


Mr. Lane. Mr. secretary, are all the suits being brought in all 
courts throughout the country or in one section of the country ¢ 

Mr. Royaun. 11 hey are being brought everywhere and, as | pointed 
out yesterday, we are seeing the strange situation—I should say, as 
I po nted out the day before vesterday the strange situation where 
the complaints of actions brought in different parts of the country by 
differs nt attorneys ure identical, eveh to typograp! ical e1 rors, , , 

(‘The chairman is now presiding.) 

Mr. Lane. Well, are most of them brought in New York and 
California? 

Mr. Royatn. I think Chicago must be included in there. I know 
there are some 1) St. Louis, some in Pennsylvania they are every 
where. I don't believe vou can confine it to any one State. 

Mr. Bryson. Not many in our country—vour country and mine 
are there? , 

Mr. Rovatn. Well, there are, but not in as large amounts. We have 
Some LOW pel ding In) the ( arolinas, some 1h \ roihla, ll wh ( h our 
firm happel Sto he appeal ne. So | know about tl ose, 

Mr. Witson. How long does it take to try these average suits 4 

Mr. Royauy. Well, they vary so much. It not so long as it used to 


, +] 1] } l 
lake, because this presumption is really working overtime on the law 


and on the prac tical application of the lay 
Mr. Winurs. Tam SOrrs that | arrived late, and if vou have covered 
niy question In your previous testimony, vou need not repeat it. but 
have you dese ribed what the typical compla nt is in those actions 
Mr. Roy Az... Well I have not done that in ar V great ce tail. lL have 


said this: Under the existing Federal rules vou do not have to do much 
more than allege the words of the ant trust stat ites and a few general 
classifications of alleged discrimination, and there is apparel tly a stock 
complaint with typographical errors in several ~) ace that 1s pene 
used throughout the country, which does not give much informatio 
it just alleges broad classifications and that is being used very ex 
tensively, rnd heing circulated t iroughnout the country. 

Mr. WIHILLIS. Some of those case have cone to ti |: | ive they 1 t? 


Mr. Ri YALL. Well, some of them have: ves, 
Mr. WIULLIs. You ean ive usa little idea of \\ tt evidence W 


o 
Mr. Royait. The point is—well, the evidence vari the varie 
Lses. 
Mr. Wintts. I know that. I mea 
Mr. Royauy. Take the question of block bo ky or. hich come up 
In a case which was considered 1eg il at the time it was clone. Now, 
under the Paramount case, that is llewal. That is a situation where 


e 


you tle 1n a lot of films together in one block book ng, The question 
of prescribing a minimum price comes in in some cases. That was 
considered by the Supreme Court to be le 

Mr. Wu LIs. What block booking 4 

Mr. Royaun. Well, block booking is taking a lot of pictures and 


putting them together in various theaters under one co) trad t. That is 
nota very ood technical definition. 

Mr. Suears. Is it not in antitrust language full-line forcing ? 

Mr. Royaur. That is about what it is. sut it had been considered 
leg il by everybody until recently. 

Mr. Wiison. Does it not really mean—and I am asking this for in- 
formation: I am not an expert on the subject by anv means—does it 
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not really mean that they say in order to get some of the good pic- 
tures you have to take some of the bad ones? You have to take a 
bunch of pictures and some are top flight and some are not? 

Mr. Royauu. That is just a method of salesmanship. 

Mr. Wits. That was my idea of what it was. 

Mr. Roya. I cannot give you all of them, but those are illustra- 
tive situations. 

I want to point out this: In connection with the time for preparing 
a Case, anybody who fee ‘Is that he has been tre: ited wrong] for a few 
dollars can file one of those complaints in 10 minutes. This thing 
of investigating the case before you bring the suit just does not happen. 
The investigation is made, under the Federal rules, after you file your 
complaint and then you get your information. 

Mr. Wirson. Mostly bY discovery. 

Mr. Royauu. Mostly by discovery and pretrial depositions. 

The Cuamman. What is wrong with that. General ? 

Mr. Royauti. Not a thing. I think it is a splendid system, but it 
belies the suggestion that vou have to have a long time before you 
bring your suit. Asa matter of fact, you cannot get the information 
until you bring your suit, in 9 cases out of 10, or maybe 99 out of 100. 

The CHarrmMan. Why do you take 3 years, General? I was not here 
when you made the suggestion, but I understand your idea of a statute 
of limitations was 3 years. 

Mr. Royaryn. That is what I have suggested. 

The Cuarrman. Why three? 

Mr. Royrauu. I have suggested it because 3 seems to be more in line 
with the statutes in similar situations, a ind also because the average 
period for 29 of the 48 States is 3 years, and the average for all the 
48 States is 4 vears. 

The CuarrmMan. You would not call a suit for triple damages a suit 
which is on a par, would you, with most of those cases in those par 
ticular States—those 29 States—where the statute — d contracts 
or torts or whatever you might term them? Those are fairly simple 
cases, are they not, and usually those cases are brou oht within the 
framework of a statute of limitations of 3 years? 

Mr. Royatn. Twenty-nine States, Mr. Chairman; that relates to the 
statute of limitations in treble damage antitrust cases in 29 States. 

The CHamman. Are they under State monopoly statutes ¢ 

Mr. Royatu. Under antitrust acts—these cases are under the Clay- 
ton Act—and in 29 States the average period is 3 years. 

Mr. WIrLson. Of course, under the present procedure the Fede ral 
court has to apply the State law wherever the case is tried: that is the 
reason, 

Mr. Royauz. That is right. 

Mr. Wirson. And the statute of limitations applies in State ant- 
trust cases and, there fore, it is whatever the State law provides. 

Mr. Royauu. Yes, s 

Mr. Hines. ey do not agree, therefore, with the statement by 
Mr. Morison that he should have 6 years in order to properly prepare 
his case, as was his testimony ? 

Mr. Royatz. No; I certainly do not, and nobody prepares an anti- 
trust case before he files his complaint. He cannot physically have 
a man stand at the door and count the number of admissions. He 
cannot go in and get the the books of the company to determine their 
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contracts. He has no access to the essential facts until after he has 
filed his complaint. That is when he investigates the case and the 
court gives leeway in time and remedy. He does not need time before 
he files his complaint. You cannot find cases where they use it for 
that purpose. 

Mr. Hitures. In your previous testimony, Mr. Secretary, you com- 
mented upon the practice of former Justice Department attorneys 
going Into pr ivate practice and often engaging in certain cases which 
they had assigned to them while they were in the Department and w ith 
the Government. Would you care to amplify on that statement, or add 
any additional thoughts or facts to it 4 

Mr. Royatu. No, sir; I think I have covered that fully and I made 
it clear that I was not challenging either the lewality or morality ol 
those counsel. I was merely saying that it is pretty hard on the 
defendant where a Departine nt of Justice official—not high officia 
perhaps, but a Department of Justice attorney in the Antitrust 
Division famuliarizes aa yw for example, with all of the facts in 
the Paramount case, and then after he gets out of the Government, 
brings a private action. really based on the Par immount case, with 
which he is thoroughly familiar, having obtained that information 

while he was with the Government and then usit oO that very Para- 
mount decree which he may have participated in drawing, as evidence 
in the case he tries, md that has hi appe ned, 

The Crairman. General, I think you were in error when you said 
there were 29 States which has statutes of limitations of 3 years. 


Mr. Royaut.. No, sir; 1 did not say that, Mr. Chairman, I beg your 


pardon, | ard piety 29 Stat e have statutes of limitation of less than 
6 vears and that the average of those 29 States » years. 

The Cnamman. Well, as I gather it from your own statement, 
there are 24 States which have statutes which are less than 5 vears: 


there are 21 States which have statutes which are 3 vears or less. 

Mr. Roya. Yes, sir: but | repeat what I said, Mr. Chairmat 
That of the 29 States which have less than 6 years, the average 1S 5 
years, and that of the whole 48 States maki Ya correction which 
I mace he fore you came in In the case of (Greorg l for the whole LS 
States, the average is around 4 vear 

Mr. Witson. He is talking about the average, Mr. Chairman. 

The Cnamman. I see. 

Mr. Royau.. I am sorry; the reason it was not 
I had covered t hat more fully before you Came in. 

Mr. Lane. Mr. Secretary, are those suits brought by small theaters 


leal to VOU WAS Tha 


that feel as if the have been discriminated against 
Mr. Roy ALL. on diegry cg are: some of them are by lara r theaters: 
some of them are by producers. 


Mr. Lane. Well, now, I ask that question because I have a par- 
ticular theater which makes a complaint that it is be ing dise1 iminated 
against in the matter of bidding. In other words, if it wants a par- 
ticular movie it has to put in a bid and some body else, in the same 
city puts in a bid, and all it ever hears is that its bid was not high 
enough. 

Now. it fee] as if somebody in the movie office. friendly enough 
with somebody there in that city or town, can always pick up the 
telephone and say that Mr. Lane put in a bid of $1,000 for that picture 

He can say, “You had better put in another bid and raise it another 
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hundred, so that we can give it to you.” He feels that he is being 
discriminated against to a certain extent, so that he is having difficulty 
in cetting movies for his theater. 

Mr. Royauy. I would merely say this about your case—I do not know 
the facts ot it. It Is almost | Can say with certainty almost, cer- 
tain, that none of the movie companies today are engaging in any 


1 


discriminatory practices against any theater which is in violation of 
the very far-reaching Paramount judgment. If they are, the theater 
ought to call it not only to the attention of the mov e company itself, 
but it ought to eall it to the attention of the Department of Justice, 
1f the company ts violating it. And I am confident if you investigated 
you would find there was ho violation because the companies, as Mr. 
Morison himself said, are meticulously carrying out the Paramount 


decree, to paraphrase it. So the situation you have in mind is prob 


ably an inadvertence or it is misinformation on the part of the theate 
However, you ought to pursue it and see that the facts are Piven, al dl 
they will be remedied Dy the companies, ina, f necessary, will be en 
forced by the Department of Justice. The compan es will vive you Lire 
facts. 

Mr. Lane. Thank you very much. 

Mr. Wituts. When did the Supreme Court declare block booking 
ille@al / 

Mr. Royatt. I do not know. Maybe I can get the exact date. It 
was probably while I was here in Washington. 

I am told it was in 1948. 

Mr. Wituis. Prior to that time were there any court decisions de 
claring if legal or what it just assumed to be leo i? 

Mr. Royaty. Well, here is what happened: It was one of the trade 
practices of the industry which had been the s ibject of discussion 
with the Government, and no question raised, 

Mr. Srrears. This was the Federal Trade Commissio1 

Mr. Rovatyt. The Federal Trade Commission. I just used the word 
“Government.” 

Mr. Suears, There was no approval by the Department of Justice. 

Mr. Roy ALL. No. There was one circuit court ot ippeal ise, und 
the ee had assumed that it was legal. is evervbody else had. 

Mr. Stevens. Mr. Secretary, did the cireuit court of appeals hold it 
leval or just assume it to be legal ¢ 
Mr. Royautu. The cireuit court of appeals held it to be leg@al, one 
of the cireuit courts. 

The CHarmmMan. General, [ was 1 
tained elsewhere, and I understand you offered an amendment to the 
effect that the amount of damages up to the threefold d unages should 
be left in the discretion of the court: is that correct ¢ 

Mr. Royatnt. What happened about that, Mr. Chairman, was this: 
As you will note from our original manuseript we had no suggestion 
of that type. 


1 4 } 
In answer to questions trom menpwwers of The )} 


iot here, unfortunately: I was de 


nimittee, and a request 
for some discussion ot it. then and then only did we propose that. 
We think it should be done, but it had not been our plan to propose it 
at this time. 

The Cuamman. You do not press that amendment / 

Mr. Royauty. Well, sir, we are not in a position to press anything. 
We think the amendment ought to be made at some time. I think 
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it is a matter for the subcommittee whether they want to deal with 


the situation now. Certainly the facts would, in my opinion, just 
that amendment fully and I see no reason fot delaying it; but it did 
not specifically arise under the bill and. therefore, we had not intended 
to pres nt it until quest ions brought it out. 

The CHAIRMAN. So the unportant aspects ot your maln statement 
unfortunately I did not hear it all. but I will read it very carefully 
as T understand it now, is the emphasis on the statute of limitat 


the statute should be reduced to 5 vears: s that correct 


t 
Mr. Royauu. We have three points, sir: That the statute sto le be 
{ ' tliat the words “heretotore ol hereafter.” | 


reduced to o Vears 

no one has so far explamed, he stricken from the statute; an pro 
vision to make clear that the b I] would not enlara the pel od Tor any 
veti vbr ~ taken in the past. it would not be retroactive. Phos 


three we have proposed 
We have the spec! le ones — 


Phe CHAmMAN,. So that would do away wit Viking anv p )] 
retroactive, is that correct 

Mr. Roy ut. Phat is the purpose of It; ves, 

The Cuarmoman. You do not object te the provision in the Neating 

lly ch OV es Tor aan es I SSesse the ¢ i Carover!l 


ment sues mn its procurement arm: 
Mr. Roya. No.sir: we do not. Those are the only features of the 


existing statute we ol ject t« 


try which it st kes at particularly hard ¢ 


Mr. Roy \LI L kn wa lott could itfect. md it mv @ues no ny 
wood. I know a lot it would affect if this amendment were enacted, t 
statute ere enacted, without a rere Phis post d 
spre mis The hews q Tf quick! 

Mr. STEVENS. \Ir. Secretary, would it not iffect any in stryv ag { 
which a Government acto ) heen brought ‘ / 


Mr. Royaus. Certainly. 
Mr. STEVENS. And there ive been a good } ny of tho 
Phe CHAIRMAN | think there ire probably severa dread. are 


there hot 


Mr. Royat. I woul 

Ail. LOYALL. 1 WO ad have to estimate OV pDroad e Cf l eC 
1_] +1 | ae " 

would be, W i this courier through the mia Is tha roes O lL ret 

to the post cara VW we rT cl } \ } = ‘ | \ ‘ 


The CHAIRMAN. You mean lay yer: who are raking up ty ness 
isthat what vou are referring U 

Mr. R YALL. Wel . sir, th : part cular card mentio eda lawvel by 
name, which | do not give in the 1 ra. d mentioned the fact tha 
he had been in the Paramount case and ment ed the 1 { 
was handhng pl te litigation, and that Is sacl 

Mr. Wi SON, Some pl | Shne company t it « 

Mr. Roya. In that connection, that s all t caid 

Mr. \\ Is stl t1\ niatter of law, ( onere 
}» er to 1 ike rel ’ rive 

Mr. Royans. Oh, I said th ent 
| eV We ld | ive ( ) it ? co é ' 
Ol ill St NL il re ( ) ress 
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Mr. Wituis. That was my next question. Have you made a study 
of some of the acts of Congress in extending and enlarging periods of 
limitations ¢ 

Mr. Royauu. There is some argument that it would not be valid. I 
think it would, but it certainly runs contrary to the usual practice. 

Mr. Wiuuts. I think it would be, and it is a question of policy 
whether it should be. 

Mr. Royautu. Well, it runs contrary to the usual practice. 

The CHarrman. Are there any further questions? ‘Thank you very 
much. 

Mr. Royaut. Thank you, gentlemen. Mr. Chairman, I am sorry 
you were not here during the entire presentation. 

The CHarrMan. I am sorry myself, but I will read your statement 
very carefully. 

Mr. Royauti. Thank you very much, sir. 

The CuHarrmMan. Gentlemen, I would like to adjourn this meeting 
to be called at the suggestion of the Chair. There are a number of 
witnesses still to be heard among the Members of Congress, and I 
want to suit their convenience as well as our own convenience, so we 

(Whereupon, at 11 a. m., the subcommittee adjourned subject to 
call of the Chair.) 
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THURSDAY, MAY 3, 1951 


Hovuss or REPRESENTATIVES, 
SPECIAL SUBCOMMITTEE ON THE Stupy oF Monopoty Power 
OF THE COMMITTEE ON THE .J UDICIARY, 
Washington, D. C. 

The special subcommittee met, pursuant to adjournment, at 10 a. m., 
in room 346, Old House Office Building, Hon. Emanuel Celler pre- 
siding. 

Present: Representatives Celler (chairman), Bryson, Lane, Wil- 
son, Willis, Reed of Illinois, McCulloch, Goodwin, and Hillings. 

Also present: E. Ernest Goldstein, general! counsel to the subcom- 
mittee, and John Paul Stevens, associate counsel, representing the 
minority. 

The Cuairman. The meeting will come to order. We will resume 
hearings on H. R. 3408, the bill offered by our distinguished colleague, 
Mr. Keating of New York. Our first witness this morning, I believe, 
is Mr. Myers, of the Allied States Association of Motion Picture 
Exhibitors. 

Mr. Myers. 


STATEMENT OF ABRAM F. MYERS 


Mr. Myers. Mr. Chairman and gentlemen of the subcommittee, 
l appear solely as a Withess by invitation Of the subcommittee LO 
testify in reference—— 

The CuarrMan. Mr. Myers, if you want to be seated, you may. 

Mr. Myers. Thank you. I will when I get through with my pre- 
luminary statement. 

The Cuamman, Will you state to the stenographer your name and 
your address and your affiliation. 

Mr. Myers. Yes. Abram F. Myers. I am general counsel of the 
Allied States Association of Motion Picture Exhibitors. That is a 
conference of 20 regional associations of independent theater owners. 
By “independent,” we mean that they are not owned or controlled 
by or affiliated with any producer or distributor of motion pretures. 

I appear solely as a witness and by invitation of the subcommittee 
to testify in reference to H. R. 3408 and to comment on the testimony 
of an earlier witness regarding antitrust litigation affecting the pro- 
ducers and distributors of motion pictures. 

In view of the criticism that has been voiced regarding lawyers 
who appear for independent exhibitors in their struggles with the 
motion pP cture companies, | think I should explain that I do not pel 
sonally stand to oain or lose by this legislation. I have been of 
counsel in two private actions against the motion picture trust be- 


iv 
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cause they were deemed to involve questions of interest to a wide 
variety of exhibitors. My connection with one of them has ceased 
because that issue did not develop, and the case was transferred to 
another and inconvenient jurisdiction. I remain in the second, but it 
will not be affected by this legislation. 

The (CHAIRMAN. You were formerly connected WV t | the Gove} 
ment, too; werel you, Mr. Myers ¢ 

Mr. Myers. Yes, SIr. l was in the Antitrust Div ) of the De 
partment of Justice for something over 15 year 1 terminated that 
conne tion about 26 or 27 years ago, and I have had connection 


he Governme! t for the past 22 vear 


with any branch of t! 
The CHarrMan. Weren't vou a member of the Fed Prade Com 





ssion 4 
Mr. Myers. Yes, sir: but I resigned from that 22 years ago. 


I] ’ . — i] ; > ‘ ‘ we | ‘ ] " 
The CHarrman. But vou were a commissions f the Federal Trade 


Ai 


/ 


(Commission / 

Mr. My Rs. I was a commiussione r of the I leral Trade (Commis 
SION, and | was a Sper al assistant to the Attorney General of the 
Antitrust Division. ) 

Mr. Hincixes. What law firm did you become associated with when 
eft the Justice Department / 

Mr. Myers. Mvers, i lvers, and Myers > all Ohne person. I have never 
been a member of any law firm. 

Mr. His INGs. That s. thie dime Tilrhh that \ 

Mr. Myers. Yes, sir: except 1 am general counsel of this theater 
association. 

Now. | thal k you for the pris ilege of be ne se ted 

Mir. Hinnines. Excu e me, Mr. Chairman Mav I ask one urthel 


(ye ( oh the pont ra sed by Nir. \i vers 
I I ; 
When vou went Dack Ito private pl wtice aiter teauy ir Live 1) Datt 
‘ I i 
ment of Just ce, ald Vou engvave lh ab leon Causes f it involved cases 


vou had begun when you where in the Department of Justice 


Mr. MYeERs. No. ‘There were pend ne om the Denpartme tf whe | 
I = I 


there—not in my hands, but in the hands of another lawye oO 
vestigations which ultimately resulted in prosecutions. 1] had noth 
etodow th them. 1 «lid not have anything oO ado | them later 

ex eptl that I cl cL a} pearasa WV tness at the trial of one o Ose ¢ CS, 
Mr. Hinturmcs. The . to youl knowledge you have not taken part 

isa private pract fioner or i your pra Lice . e | ite law firm 

nany legal matters with which you were associated o ted du 


ne the course of Voul ervice W th the (rover ment 


Mr. Myers. No, Sir. I th nk that as a Government atto hey | was 
| 


) vr ba , 
too darn cantankero is, and none of them wanted to retain me late. on. 


l 


Let mie state at the outset that the assoclatiol | repres t has} ot by 


fe rhhi 7 action take) any posit On in reference to this t) IT, t) the form 
! hich it w is introduced, the bill micht conce vably be of benefit to 
One independent exhibitor who has been injured In his 1) isiness by 
reason of violations of the antitrust laws and for some reason has been 
f lay d il fil gy sult. Also. In common with other « Zens and tax 
pavers, [am sure our members favor permitting the I ted States, t] 


N ) l consume r to recover damages suffered hy reason of antitrust 
violations, Were tf not for Statements made al cl imendaments offered 
DV a preceding witness, however, we probably would not have consid 
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ered that the exhibitors had sufficient direct interest in the legislation 
to warrant making any representatiol sto the subconinittee 

The Cuatrman. I take it, Mr. Mvers, that witness is Kenneth 
Rovall: is that correct / 

Mr. Myers. Yes, sir. I have not mentioned any name in my pre 
paredt statement, but that is true. 

The Cuatmman. As I read your statement, there was suil 
to indicate that it was Mr. Royall. 
Mr. Myers. Yes, sir. 


Mr. VILSON. | \\ isnt follow he you, ma | qian t Ki a) 


vere getting to. Did vou sav he didn’t have any right to appear bef 
this subcommittee. 

Mr. Myers. Not at all. It is quite the custom for pers ving 
recently t the Government and having that sort of prestige to ap 
pear in hearings of this kind. JI think that is the rule and not the 


exceptiol 
As a public officer and a private practitioner, I hav 8 years’ 


experience With the antitrust laws, mostly in connection with the 
enforcement he Sherman Act has been on the statute book for 
almost 61 vears. It has preserved the compet tive svstel I 


sured mdustrial democracy. We are probably indebted to it Tor the 


I 
blessings of pres enterprise. It has served the country wel 

The treble qalhnagve provision was first enacted as section ri oO} t] e 
Sherman Act It Was an integral part of the enfor niente rb f 


lopted by Congress. It was not intended merely to provide a win 
fall for fortunate litigants. It wa tended as a ehtyv deterrent 
l t violations ot the law. There IS no varads k b \ | to 


measure the ict” effectiveness n this respect Wi oO know that the 


mad rust ward consolidation and merger that pi ec 
hit wed doy ntoa walk Phat « mnot rea \ ! bec ‘ 
the desultory and sporadic enforcement given the act by the Attorney 
Creneral ai ne the past OO vears. 

Congr 1915 evidently felt that enfo it 
anit effectiy nna the public terest been ‘ e) ted 
Sectlo i oft the Shermal Let as sectiol Or the ( iVio Lect | 
addition, Congress buttressed this feature of the enforceny 
chineryv by providing. mm section 5. for the use o 

verhil t prosectutiol = ¢ cle { ! t iov pro 

viding ection 16 for injunctive relief for ] ite pers , 
ened I Ss ¢ damage bD viotat ! Ot the i | 

i rnliv drawn and etiective entorcement mac! ery ould 
not be hehtly changed. modified, o1 mpaired. The subcommittee 
should subject to microscopic serutiny all representations and all pro 
posals for changing the antitrust laws to determine whether they are 
in the p hlic interest or whether thos proposals are calculated } erely 
to serve some private interest. 1 hope that I mav be able to present 
facts and citations which will assist the subcommittee in making tha 
aqaeternmill ) 

It ha been represented to this subcommittee that the ot 
picture pro cers have been adjudged euilty otf violat othe antity t 
laws for acts and practices which they believed to be iwi ‘ 


committed: that such acts and practices had not theretofore bee 
regarded as illegal by the law e! forcement agen eS or Thre ourts: 1 if 


80861 1—ser. 1, pt 6 
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the Department of Justice and the Federal Trade Commission had 
either approved or, at least, had not frowned upon certain of those 
practices, and that as a result of that adjudication those companies 
are being unfairly subjected to a large number of treble-damage suits. 

Based upon those representations, proposals have been made for 
a uniform limitation of 3 years in treble-damage suits; and for 
making it discretionary with the trial judge whether or not to award 
treble damages. Certain minor changes also have been suggested. 
I shall deal with all of them in the course of this statement. But 
the proposals for a uniform 3-year limitation and for committing the 
amount of damages above actual damages to the judgment of the 
court are the ones that call for special attention. 

First, we must investigate the asserted justification, or need, for 
those proposals. In this connection, I shall point out first that the 
acts and practices condemned by the Supreme Court, as set forth in 
its opinion, constituted such unmistakable restraints of trade that it 
seems incredible that anvone could have thought them innocent; and, 
second, that prior to the filing of the main Government suit in 1938- 
United States v. Paramount Pictures, Inc., et al—and almost con- 
stantly ever since, those acts and practices were under attack in the 
courts, in Congress, and by various public agencies, including the 
Department of Justice and the Federal Trade Commission. 

I would like to explain that I proceed in this matter in no spirit 
of antagonism toward any elements in the motion-picture industry, 
but merely to clear the record in justice to the independent exhibitors 
and as a duty tothe subcommittee. Reading the transcript, one might 
get the impression that plaintiffs in treble-damage suits and their law- 
yers are on a joy ride. But, in order to make such a case stick, there 
must be proof, first, that the defendant has violated the law and, 
second, that the plaintiff has been injured by such violation. [f 
the injury is trivial, then the recovery is trifling, even when multi- 
plied by three. Maybe some trivial suits have been brought: I rather 
imagine that is so. If so, the courts and juries will weed them out 
if they ever come to trial. 

Mr. Srevens. Are you suggesting that the courts would be able to 
distinguish between the willful violations and the innocent violations: 
that the: 
classes ¢ 

Mr. My ERS, | don't like to vet into the broad fi tc ot veneralization, 
because there are many industries that have proceed ngs pe ding 


against them involvi gy \ iolations ot the same acts. My point is that, 


vy would have no trouble in differentiating between the two 


so far as the motion pi ture industry is concerned, the practices con 
demned by the courts could readily have been identified as willful vio 
lations because of their nature and because of the attacks made on 
them over sO Many years and the many decisions of the court eveh 
prior to the final Supreme Court decision. 

But in some cases the injury has been very grave. But I prefer 
to deseribe the situation of those independent exhibitors in the lan- 
guage of the Supreme Court. This is a very brief quotation from its 
Opinion: 

* The trade victims of this conspiracy have in large measure been the 
small independent operators. They are the ones that have felt most keenly 
the discriminatory practices and predatory activities in which defendants have 


j 
freely indulged They have been the victims of the massed purchasing power 
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of the larger units in the industry It is largely out of the ruins of the small 
operators that the large empires of exhibitors have been built (United States v. 
Paramount Pictures, Inc., et al., 334 U.S. 131, 162) 


Mr. Chairman, as I proceed with this statement, let me explain 
that I have buttressed every assertion with some kind of citation to 
a decision, page number in the Government suit, or something of that 
sort. And, rather than take the time to read those, may it not be 
understood that in Inserting the statement in the record these will be 
included without me slowing down my presentation to repeat them 
each time orally i 

The CHairnman. That is agreeable. 

Mr. Myers. Thank you. 

Mr. McCunntocu. Mr. Myers, was this a unanimous decision by thi 
supreme Court in the case that you have just mentioned, United 
WNTatTes \ Para LOU Pu PHMTeS, Ine? 

Mr. Myers. Mr. Justice Frankfurter filed a brief dissenting. an 
opinion which, as I read it, does not V0 into the merits of the case very 
much. He felt that more consideration should have been wiven to 
some of the hndings ot the lower eourt: and ilso he spoke a word 
favor of an arbitration system for the motion picture industry. 

Mr. Winson. Who wrote the majority opinion ¢ 

Mr. Myers. Mr. Justice Douglas. 

Mr. Hitiines. Was Justice Frankfurter the only one dissenting? 

Mr. Myers. I think so. 

Mr. Srevens. Mr. Justice Jackson did not participate ? 

Mr. Myers. No, sir; Mr. Justice Jackson was Assistant Attorney 
General in charge of the Antitrust Division while that case was 
pending. 

Now, “Marked proclivity for unlawful conduct.” 

There is no longer any room for debate as to the unlawful nature 
of the practices engaged in by the motion-picture companies. Their 
status has been settled in a series of decisions by the United States 
District Court for the Southern District of New York and the Su- 
preme Court of the United States (United States v. Paramount Pic- 
tures, Inc., et al. 66 F. Supp. 323, 70 F. Supp, 53, 334 U.S. 131; sub- 
sequent proceedings, SD IF. Supp. SS1 (theater divorcement ordered ) 
and 339 U.S. 974 (divorcement decree summarily affirmed) ). 

Let us summarize those acts and practices as set forth in the Supreme 
Court’s opinion and see if they were of such a nature that reasonable 
doubt could have been entertained as to their legality. 

(1) Price fixing: The distributor defendants in licensing motion 
pictures to the theaters fixed minimum admission prices which the ex- 
hibitors agreed to charge, whether the rental of the film was a flat 
amount or a percentage of the receipts. Substantially uniform mini- 
iti prices were established in the licenses of all defendants. Two 
price-fixing conspiracies existed—a horizontal one between all the de- 
fendants: a vertical one between each distributor-defendant and its 
licensees. And I quote from the Supreme Court : 

The latter was based on express agreements and was plainly established. The 
former was inferred from the pattern of price fixing disclosed in the record 


Mr. Srevens. Mr. Myers, in order to get perfectly clear the differ 
ence between the “vertical conspiracy” and “horizontal conspiracy,” 
by the “horizontal conspiracy” you mean an alleged agreement among 
the distributors / 
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Mr. Myers. Yes. They had printed forms of contract, license 
agreements, substantially alike, the same minimum prices printed In 
for some classes of pictures, written in with the others: and when com 
pilations were put in evidence in the form of exhibits they disclosed 
that uniformity as between the different companies. 

\Ir. ST VENS. In other words if one theate) Was permitted to charge 
50 cents as the admission price for one distributor, it turned out that 
every distribute r pern itted that theater to hearer v0 cents / 

Mir. Myers. That's right. 

Mr. STEVENS. Th it Is the “horizontal CONSPLTac\ = And what you 
refer to as a “vertical conspiracy, IS a Specili iwreement between a 
distributor and an exhibitor: is that correct ¢ 

Mr. Myers. That Is correct, The Court found t unlaw ful oth 
Wavs 

Mr STEVENS. And as to the vertical agreement. they sa d it was an 
“express agreement.” while as to the othe they Suid if Was not neces 
sary to find al expre s2greement: that Vou id infer t from the 
ul iform action. Is that correct ¢ 

Mir. MiYERs. Well, It Is ith strated by an old story that two horses 
mav conceivably run at a dead heat and each of t] m trving as hard 


olt of them ru i deud heat there is 


. } . 
as he can to wih, but when el 


something Wrong with the pO kevs. 


Mr. STEVENS. | am not CGIsctssIng that. but Lams ivgvesting that the 
*ONDLress agreement” is the one between fhe individual licensee and the 


licensor: 1s that correct ? 


Mir. Myers. That is correct. 

Mir. Srevens. Yet, the Supreme Court una mouslv held in the 
C(reneral Klectrie case that a patentee, 1) lieens ne anotnel person to 
make and sell his product, could law fully IM pose the condition that 
siles ry the hcensee should be at prices fixed by the licensor ¢ 

Mr. Myers. Not in quite that way,sir. IT was a special assistant 

The Cramman. Is that the case by Judge Forman on General 
Electric / 

Mr. Stevens. No: that 
| unanimous Opinion by Chief Justice Taft in wv ch Justices Brandeis. 
Holmes. and Stone concurred. 

Mr. Myers. I am familiar with the case, 

The Cuamman. That was subsequent to t] ise vou refer to \ 


isa Supreme Court cas n which there wa 


“One ot the ot he I members wey recall, | read everal extracts Trom 


il Judge Forman decision In) the recora nthe first set of hen ngs. 


It showed that the COl tinued tl! cd stud ec| Hl ad delibe ite jy iol itTIOoOn ot 
the Anecitrust laws went on for over % vent . Warn he had been 
sstuied to General Electric t me ma time aga ov the Department ot 


eustice. by the Federal ‘| l rele (C‘ommission. by treicie ISSO ATIONS. DY 


of the Hou e. but thev were ivorded 


the activities of Various Mem! * 
nal disregard “| by thie Crene ral Electric ( 0, | mat Was nh case where 


it could not be stated with anv substantial proof that the General 
ele tric CO. Was dome something which thre could have deemed DY 
the wildest stretch of the Wnagination to be oceilt They knew 
what they were doing exactly, and I would like to point that 0 it here 
and now with reference to that case. And that illustration may 
multiplied nian times by the cases that have cons pin the vari 


Federal courts in the last LO years. 
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Mr. Stevens. Mr. Chairman, I was not referring to the merits of 
the General Electric case. IT was asking whether as a matter of law 
it had been established prior to the Paramount case that a patentee 
might fix the minimum price that a licensee might charge. 

Mr. Myers. I am familiar with that case, sir. If you will look at 
1 down to crush 


the report and note the Government counsel who wen 
ing defeat in that case, you will find my name there. However, the 
point in that case was whether or not the General Electric Co. sold to 
the distributors the lamps with respect’ to which it undertook to fix 
resale prices, And the Court held—and it isa very pe uliar case: there 
has never been one like it since, and | doubt if there ever W il] be acvain 

that there was a del credere agency. 

Mr. STEVENS. Were) ‘'t there two points, and that was the first one? 
And the second one 

Mr. MYeEks. That was the big point it went off on, because prior to 
that the law had pretty much cry stallized to this effect. that where the 
owner of a patented article or a copyrighted irticle disposed of it 
either by license or sale and obtained in that transaction all the com 
pensation that he intended to vet or expected to get, thereafter the 
pl ice could not be controlled by the vendor or the licensor. But \ here, 
as in the Mimeograph Case, the seller retained h terest ana t x per ted 
to get compensation resulting from the use of it later. he n ht regu 
late the price. 

Now. that was the law as it Was when the General Ie 


along. and the courts strained a little b ft. as it seemed to n e, TO spe 
out an agency relation ship there. 

Now let ine point out why | think t] it has no bearine whatever or 
the motion picture situation — 


Mr. Srevens. May I just ask one more question 


Mr. Myers. Yes, sir. 


Mr. Srevens. Isn’t it true that the Department of Justice ise 
ifter case trmed to rel the General Electric case overruled as hold u 
that a patentee could fix minimum resale prices / 

Mr. MyYers. The Department of Justi *« hasnt gy po that to 
the present day. My Impression on reading the cde ons 1s that the 
court has overruled it: that it has departed from it. But for ‘ 
reason there seemed to have been a little hesitanev about it No « 
has ever been willine to admit that it has been don a rectly 

Mr. Stevens. That. is what I understand. I am t wondering if 


tisas perfectly clear as vou have indicated. 


Mr. Myers. Yes, sir. But with respect to price fixing, fixing the 


admission prices to theaters, vou have q itead (ferent ruation. Five 
f the motion-picture companies were large theater owners and oper 
ators. Now, they owned theaters that had the prior runs, and in fixing 
the prices of the individual subsequent runs they were protecting their 


own prior run theaters. So there never was any such element as that 
a the General] Electric case. 
Mr. Srevens. Was not the General Electric Co., in fixing the pi 


of its licensees. protect oe those del ecredere agents 


, 
Mr. Myers. Well 
The Cuamman. The decision of the Supreme Court case, Mr. Mvers, 
disposes of that. The decision, among other things. ivs on page 144 


It is, therefore, plain, that the United States vy. General Electric Company, 


supra, 4s applied in the patent cases, affords no haven to the efendants in this 
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case. For a copyright may no more be used than a patent to deter competition 
between rivals in the exploitation of their licenses. 

And the prior part of the decision reads as follows: 

We stated in United States v. Gypsum Company, supra, page 401, that “The 
rewards which flow to the patentee and his licensees from the suppression of 
competition through the regulation of an industry are not reasonably and nor 
mally adapted to secure pecuniary reward for the patentee’s monopoly.” The 
same is true of the rewards of the copyright owners and their licensees in the 
present case. For here, too, the licenses are but a part of the general plan to 
suppress competition. The case where a distributor fixes admission prices to be 
charged by a single independent exhibitor, no other licensees or exhibitors being 
in contemplation, seems to be wholly academic, as the district court pointed out. 
It is, therefore, plain that United States v. General Electric Company, supra, as 
applied in the patent cases, affords no haven to the defendants in this case 

Mr. Stevens. Mr. Chairman, I think it should be pointed out that 
the Gypsum case to which that case referred was decided in the same 
term of court as the Paramount case. 

Mr. Myers. Mr. Chairman, I think the gentleman’s point was that 
there was doubt about the legality of this price fixing up to the time 
the Supreme Court spoke. Of course, there can be no doubt about it 
now. The burden I have undertaken is to show that that is not true— 
that such price fixing was never regarded as legal; that that kind of 
price fixing has in fact always been regarded as illegal, and I don’t 
think any insurance company would ever have issued a policy to 
protect anvone against prosecution for that practice. 

Mr. McCutrocn. Mr. Myers, I would like to inquire whether the 
licensees which were affected by these price fixin 
el ally objected to them. 


Y arrangements gen- 


Mr. Myers. Wo'!l, sir, I will digress for a moment to another case 
which I think will answer that, sir, if you will indulge me for half 
a minute. I will undertake to answer you with a specific reference to 


the decision of the Supreme Court in /nterstate Cirewt, Ine., v. United 
States (306 U.S. 208), decided in 19389. That decision held unlawful 
acquiescence by distributors in a demand by an affiliated circuit that 
competing independent subsequent run exhibitors be supphed pic 
tures only upon the condition that they agreed to charge admission 
prices in excess of those then prevailing. 

Now, here is the nutcracker: The Interstate Circuit. with its big 
first run theaters in cities in Texas. insisted that its small independent 
subsequent-run competitors be not supplied any films unless they 
raised their prices SO as to prot ct the higher prices heit or charged by 
Interstate. Now, that prosecution by the Department of Justice grew 
out of the complaints of the independent exhibitors—and that was 
during the depression—that they couldn’t fill their theaters at these 
advanced prices. So there is a concrete example Vi here certainly the 
independent competitor did not profit by the price-fixing provision. 

Mr. Witson. I have this question, Mr. Myers: You say the owners 
of the chain theaters required the independents to charge higher prices 
than the chain prices? 

Mr. Myers. What happened, sir, was this—— 

Mr. Wiison. Or a certain price, whether it was higher, equal, or 
lower ? 

Mr. Myers. No question about it. 

Mr. Witson. Would that change the thing any ? 











STUDY OF MONOPOLY POWER S1 


Mr. Myers. No question about it. That was the whole basis of the 
complaint : That some of the small theaters which had been charging 
15 or 20 cents had to go up to a quarter, and in some instances, I think, 
to 40 cents. 

But here is what happened, as a matter of mechanics: An executive 
of Interstate Circuit sent identical letters to the branch offices in Dallas 
of all the motion-picture distributors, demanding that in licensing pic- 
tures thereafter to subsequent-run exhibitors competing with Inter- 
state in certain named cities the distributors should require them to 
increase their admission prices or else not get pictures. And the Su 
preme Court—well, first Judge 

The Cuatrman. Atwill? 

Mr. Myers. Yes. He decided it first, and then he was affirmed by 
the Supreme Court. 


Returning now to my consideration of the Paramount case, the S 
preme Court further said: 

We start, « onrse, from the premise that so far as the Sherman A 
cerned, a price Ing combination is lilegal per se 

The opinion went on to point out that the price conspiracy was not 
saved by the circumstance that the films were copyrighted. And it 
quoted from the district court’s findings, which it said were fully sup 


ported, as follows—and here is the important hut ot this price fix he 
violation: 


The total effect is that through the separate contracts between the d ributor 
and its licensees a price structure is erected which regulat the lice ty 
to compete against one another in admission prices 

Mr. McCutxocn. Mr. Myers, I would like t Praag nis “phe re. Ha 


not the Congress of the U nited Sti ites b V leg) islation lemaliized that very 
thing in certain fields of economic endeavor in thi country 

Mr. Myers. You have in mind the T rydings amendment to t] 
trust law ¢ , 

Mr. McCunxuocn. That's right. 

Mr. Witson. The fair-trade laws of many States do the 

The Cuairman. The Tydings act permits the States to do t! 

Mr. Myers. I think the Tydings amendment to the Sherman A 
typical of fair-trade laws. 

With re pect to trade mark branded articles wi] ich can be fre 
purchased in the open market, wholesale price-fixing contracts have 
been legalized—that is, the element of law violation has been removed. 
But this could hot DV any chan ice come under that. ecause no LWO mo 
tion pictures are alike. FE very one is entirely separate and distinct. So 
there is no question of buying a substi . for a motion picture on the 
open market. If you want that pic aad ae buy that picture and non 
other. 

The CuatrMan. It covers products identified by their source ? 

Mr. Myers. That’s right. , 

Mr. McCutuocn. I would like to make the point, Mr. Chairmaz 
that the amendment just mentioned puts that kind « tape petition in 
the realm of, shall we say, “soft” competition, and leaves othe compe 
tition in the realm of “hard” competition; doesn’t it 7 

Mr. Myers. Yes: there is no que stion about that. sir. But I doubt 
very much if even those unfair trade acts would serve a compan, \ by ich 


itself had outlets and then fixed the price for competi ors so th: they 
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could not compete with their own outlets. That is where the motion- 
picture case Is quite different from the others. 

Mr. Stevens. You mean if a drug company owned its own drug store 
it couldn’t engage in fair trade? 

Mr. Myers. I haven't any doubt in the world if a drug manufactur 
ing company had retail stores in Washington and they fixed the resale 
price on their products so that other stores couldn't compete W ith those 
retail stores, fair trade laws or no fair trade laws, the court could 
strike it down, because the fair trade laws never could have contem 
plated any such monopolistic set-up as that. The purpose of the fair 
trade laws is to enable the independent trader to compete with the 
other fellow, because they clo away with price-cutting, loss leaders, 
and so forth. 

The CHAIRMAN. | opposed the Miller Tydi os Act. | don’t think 


that the fair trade laws should be on the statute books I think they 
are inconsistent with our whole idea of competition. But if I re 
member corre tly, the fair trade laws were based on the competition 
of concerns lke the National Retail Rubber Association. That was 
the sparkplug for the passage of the act. It was intended to pre 


vent cutthroat competition on advertising of definitely known trade 
mark brands which were sold in concerns like People’s Drug Store 


or Whelan’s o1 Ligeett’s at prices below the cost so as to attract 
customers into their stores, not only to buy the article on which the 
price was lowered, the advertised brand article, but to induce them 


to buy other goods: thus, they could make up the loss on the slashed 


woods so that tl e\ could make a profit. This would result in oreat 
damage to the corner drug store who couldn't slash those prices. 
It was to protect those smal] independe nt merchants that the Miller- 
Pydings Act was pas ed, which in turn enabled the States to pass 


comparable fair trade laws. It certainly wasn't for the purpose of 


allowing the Miller Tvdings Act to be used In gel eral as a me tun 
to drive people out of the business, as has been the case with many 
of the independent the iter owners, . 

That ismy version of the Miller-Tydings Act. 

Mr. Myers. Given any such application as that, Mr. Chairman, I 
don't believe it would remain on the statute books very long, because 
that would be contrary to every claim made for the Tyd ngs amend 
ment when 1t was enae ted. , ; 


Continuing with the statement: When we onsider that five of the 


eloht ad stributor defendants had oreat circults of theate operating 

on the preferred rulis, and that the subsequet run ndependent 

exhibitors in many cases had to compete with them, the impact of this 
. a y ’ a 1 : } ] ° } 

price conspiracy on the independents can be appreciated, 


(2) Clearance and runs: Cl arance is the Wwalting time v hich occurs 
nd its 


eater, 


ement of a picture in a prior-run theate1 
cto. 


between the enga 
, whihit? r : 1} 
ty ror exhibition im a competing subsequent 


availabili in tl 
The district court’s findings were to the effect that all of the distrib 
utor defendants used clearance provisions 1] their filin censes; that 


they were sometimes stated in terms of a viven period hetween the 


designated runs; in terms of admission prices charged by compet- 
ing theaters: in terms of a given period over specifically named 


theaters: in terms of so many days’ clearance over specified areas o1 
towns: or in terms of clearance specified by other distributors (pp. 


144-145) 
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The Department of Justice did not assail clearance between theaters 
in substantial competition when such clearance was arrived at in ind 
vidual transactions and was reasonable as to time and area. 

Mr. Srevens. Is that entirely correct. ¢ Did they not contend in 
the district court that the clearance was illegal per se ¢ 

Mr. Myers. ‘That is true. That position Was abandoned. 

Mr. Stevens. In the Supreme Court. 

Mr. Myers. And not reasserted in the Supreme Court. And so in 
speaking of the Supreme Court’s decision I think I am correct. But 
you are quite correct that the Department had take that position in 
the lower court. 

But, said the Supreme Court: 


The evidence is ample to show, as the district court plainly demonstrat e 
> l _— 4° > 4% } 1 . ‘ ¢} ’ ‘ 
tt) ft Sup] Pp). «rte rth ! nl } ithe had 1 | ‘ | ct py 

ve fie = wl ome ould ijiustif then he ‘ vere 

deed, acquired fixed al I 


Further, the Supreme Court held: 


ihe evid ct mpie to support the tnding ot i a 
defend f er partic ted ‘ vil 
acy ed in it and so furthered its existence. That evidence e the evidence 
on the price-fixing phase of the case therefore adequat » sup the ding 
of a conspiracy to restrain trade by imposing unr rhetyle ea ce I 146 


147) 

Twice in the chapter on clearances al d runs the Supreme (Court 
commented on the defendants’ “marked proc! tv for unlawful cor 
duct” (pp. 147, 148). 

Mr. STEVENS. Mir Myers, all that comes aown te s that f one d 


tributor gave pictures to a neighborhod theater 6 weeks after the fir 


run, that meant all of them did that: is that what effect you are 
saving { . 

Mr. Myers. All of the distributors followed suit: ves. 

In connection with the statement that has been made to this com 
mittee that the film companies are the victims of a gradual eve il 
of the law, it is necessary to po nt out that as Io ragoa Lele 1 


United States District Court for Nebraska, in a Sherman Act case. 
held that it was unlawful for distributors and exhibitors by cor 
spiracy or agreement to establish a uniform system of clearances 
Younagcela v. Omaha Film Board of Trade et al. (60 Fed. 2d. 538). 

Mr. McCuLiocn. Was that decisiol follows | ! Nebraska there 
after ? 

Mr. Myers. The decision went against the distributors and their 
affiliated theaters. Thev did not see fit to appeal It. | otten wish 
that they had. But it remained in the district court for a great many 
years. 

Mr. MeCutsocn. Did thev cease the activity which was found to be 
wrong by the district court ? . 


Mr. Myers. Phe must have. because there was at meee 
julie Gama: 
Mr. Stevens. Of course, Mr. Myers. there were other cases where 


thev held clearance lawful. 
Mr. Myers. When negotiated in individual contracts 
Mr. Srevens. But even where it turned out thev had all been giver 


the same clearance—— 
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Mr. Myers. Judge Chesnut in Baltimore, I think pe thaps you 
have in mind his decision. He is a hold-out, and I think he is right, 
against inferring conspiracy from mere parallelism. There was not 
the proof there that there was in the Gover me nt case, or even in the 
Youngclaus case, of the actual participation by the distributors and 
all that. And you may be familiar with Judge Chesnut’s recent 
decision in the Wi idsor Theater case in Baltimore. | think he ti akes 
a sound view of the law. I think that the main criticism today is 
that courts have been a little quick to infer conspiracy from mere 
parallel action without any other evidence. 

Mr. W Ibs N. There would be no cvuilt just by mere acquiescence. 

Mr. Myers. | an vetting along In years and may be vetting out 
of step with the times—— : , 

Mr. WILson, | may be too. 

Mr. MyYerrs. When I tried to enforce the antitrust laws I never was 
willing to institute a case unless I had evidence of conspiratorial 
action. 

Mr. Wirson. I think that is entirely proper. 

Mr. Myers. I remember that in Troy, N. Y., all the manufacturers 
of collars and cuffs were located in one town. We used to buy collars 
and cuffs in those davs that weren't stitched to the shirts. And the 
prices on those things were always uniform. But we hadn't the 
slightest evidence on earth of a conspiracy, and it didn’t occur to 
us then that this phenomenon in itself would justify prosecution. 
What happened was that one company was larger than the others: 
the others waited until it announced its prices, and they fell in 
behind the belled cow. 

Mr. Witson. That is very old. 

Mr. Myers. Yes: I think it is. And I think the things that are 
heing complained about here in this very hearing—if you will in 
dulge me a moment—relate not to section 7 cases ovrowlng out of 
these decrees, but to a flood of new cases where some fellow has not 
been able to ret pictures on the run he thought he was entitled Co. 
In orde r to enforce that view he files a lawsuit, and he relies on the 
fact that two or three distributors or four didn’t sell him as proof ofa 
conspiracy. And in one ease—I don’t want to cite it; it is on an 
appeal, and I don’t waht to prejuclice anybody s lawsutt | thought 
a court recently went very far in that smerteen. I think i the law 
of conspiracy is subject to some reexamination. And a concurring 
opinion by Mr. Justice Jackson in a case a cot _ of years ago—— 

Mr. Srevens. Is that the Krulewitch case ? 

Mr. Myers. Yes—shows that even the Supreme Court is becoming 
disturbed about it. And I rather think that there will be some recon- 
sideration of this question. If that comes about I think that prac- 
tically all the complaints and holler that you hear about the antitrust 
law will subside. It isn’t the antitrust law; it is the law of conspirac’ 
that they are hollering about. 

Mr. Go.pstt IN. With reference to your ideas about the definition 
of a conspiracy or whether you should draw inferences of a conspir- 
acy. isn’t it also true that in other fields of law, at least, the Supreme 
Court has taken the position that sometimes the complexities of cor 
porate organizations are such that it is very difficult to prove a con 
spiracy, and therefore the court will settle for something less? I have 
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in mind the Ubbersee-Finanz Corp. case, a trading-with-the-enemy 
case, where the court recognizes the complexities of corporate practices 
and decided to settle for something less than full proof of cloaking, 
namely, enemy taint rather than enemy ownership, and I wonder if 
that is—— 

Mr. Myers. I think the remedy is going to be gradual evolution. I 
think the pendulum has swung over too far and there is some indica 
tion it is going the other way. And a great many people feel that way, 
and when you get the situation that way the remedy sometimes comes 
along without your realizing what has happened. And I have a feel 
ing that there is going to be development along that line. We are 
not going to have the oriental crime in this country of wrong thoughts, 
or anything of that sort. 

Now, pooling agreements and joint ownership: This chapter of the 


l 1 
} 


opinion deals more especially with the five defendants which thro oh 
subsidiary and affiliated companies also operate motion-picture thea 

ters. ‘The findings show that these exhibitor defendants— 

had agreements with each other and their affiliates by which theaters of two or 
more of them, normally competitive, were operated as a unit, or managed by a 
joint committee or by one of the exhibitors, the profits being shared according to 
prearranged percentages (p. 149). 

I don’t think I need to delineate to this committee of distinguished 
lawyers that that sort of combination has been regarded as unlawful 
since the very first days of antitrust law. The steel, wire, and nail 
pools were the first to be prosecuted, | think, after the Sherman law 
was enacted. 


Also— 


that the exhibitor defendants had like agreements with cer exhibitors 
Those alliances had * * * the effect of nullifying competition between the 
allied theaters and of making more effective the competiti of the group against 
theaters not members of the pool (p. 149) 


The theaters jointly owned by two defendat ts nun bered Y14:; the 
theaters jointly owned wit 


h independents totaled 1,287 | p. 151 


] 


, . , ' , , 
As regards the joint holdings with so-called in endents the S 
preme Court sal 
We have gone into the rd far enough t eco ‘ ‘ 
these acquisitio! b the exhibitor defendants were the ‘ ts O©F the ubiawiul 
practices wl h the defendants have inflicted on the l Ist! I LOZ 


“Clearer restraints of trade,” said the Supreme Court, “are d 
to imagine” (p. 149). 

Mr. Srevens. Mr. Myers, didn’t that last statement refer to the 
pooling arrangements but not to the 10 Owl rships ? | notice it 
was quoted in an earlier part, 

Mr. Myers. I thought when I read that that it referred to the joint 
holdings. 

Mr. Stevens. The joint holdings wouldn’t be quite as clear as would 
the pooling arrangements 


Mr. Myers. If | have made a mistake I am sorry 


(4) Formula deals, master agreements, and franchises: The Court 
found that two of the defendants as cistributot sed forn ula deals 


and master contracts in licensing motion pictures to the independent 
(“independent” Is used in the sense that they were not owl ed or con- 


} 


trolled by the d stributors. Phe received tne same preferential 
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treatment as the affiliated circuits, exerting their great buying power 
to that end. Compare United States v. Crescent Amusement Com- 
pany et al. (323 U.S. 173): United States v. Crescent Amusement 
Company et al. (334 U.S. 100): Schine Chain Theaters, Inc., et al. 
v. United States (334 U.S. 110)), the Court found that two of the 
defedants as dist ributors used formula deals and master contracts in 
licensing motion pictures to the independent and affiliated circuits. 

A formula deal is a licensing agreement with a circuit of theaters in which 
the license fee of a given feature (picture) is measured, for the theaters covered 
by the agreement, by a specified percentage of the feature’s national gross (p. 153 
154) 

The circuit was allowed to allocate playing time and film rentals among the 
various theaters as it saw fit (p. 154) 

Now, this is the method which was employed in dealing with the 
independent theater: Each theater was on « separate contract, and 
these film rentals were specified in that printed form and payable in 
advance. There could be no juggling of accounts there. The cireuit 
in reporting to the distributor would say, “Of the total film rental 
we have agreed to pay you for all these theaters, we will allow $5,000 
to this theater and $10,000 to this one, and move it around to make 
the best showing.” I can imagine that there were other exigencies 
that might have influenced those decisions to some extent. But that 
was the latitude given those circuits against which no independent in 
close compet it ion could hope to compete. 

The master contracts did not contain the same formula for deter- 
mining film rentals, but they too were blanket deals, covering the 
exhibition of pictures in two or more theaters in a particular cireuit 
anda allowing the cireuit to allocate the film rental! paid among the 
theaters as it sa fit and to exhibit the pictures upon such playing 
time as it deemed best, and leaving other terms to the discretion of 
the cireuit (p. 154). 

Concerning these blanket deals the Supreme Court said: 


* they eliminate the opportunity for the small competitor to obtain 
the choice first runs and put a premium on the size of the circuit They are, 
therefore, devices for stifling competition and d verting the cream of the business 


to the large operators (p. 154) 

It is hardly necessary to add that distributors who join in such arrangements 
by exhibitors are active participants in effecting a restraint of trade and a monop- 
olistie practice (p 1DD). 

(5) Block-booking: This was defined by the Supreme Court as— 
the practice of licensing, or offering for license, one feature or group of features 
on condition that the exhibitor will also license another feature or group of 
features released by the distributors during a given period (p. 156). 

In practice it meant that an independent exhibitor would be offered 
a company’s entire output for a year which he would have to license. 
sight unseen, all or none, the good with the bad. 

I am an eye witness to almost everything that has taken place with 
respect to this practice and I was somewhat startled by statements 
made in respect of it at an earlier hearing. 

Thus it was said that it had been the subject of discussion with the 
Government, “and no questions asked.’ The “Government” then 
was identified as the Federal Trade Commission. 


There was one circuit court of appeals case, and the FTC had assumed that it 
was legal, as everybody else had (transcript, p. 192) 
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What actually happened was this: Prior to my appointment as a 
Federal Trade Commissioner, the Commission had issued a complaint 
against Paramount Famous-Lasky Corp. (predecessor of Paramount 
Pictures, Inc.) alleging that block booking as practiced by it was 
an unfair method of competition. While Paramount was the largest 
producer-distributor at that time, it was the only film company named 
in the complaint and there was no issue of an industry-wide practice. 
An order to cease and desist was subsequently issued but Paramount 
refused to obey ” A trade practice conterence for the motion 
picture industry was held in the fall of 1927 and [ was the Com 
missioner designated to preside over it. 

My associates on the Commission ana | had hoped that at that con 
ference the several distributing companies would awgree voluntat 1\ 
to abandon the practice. In this we were disappointed, 

The Commission then applied to the Cireuit Court of Appeals fo. 
the Second Cireuit for an orde) of enforcement. Phat court, mm al 
opinion written by Judge Manton, held that the practice did not 
violate the Federal Trade Commission Act. Federal Trade ¢ 

ission V. Paramount Famous-Lasky Corporation (57 Fed, 2d, 152 

Mr. Srevens. You emphasized the fact that Judge Manton wrote 
that opinion. Didn't Judge Chase and Judge Augustus N. Hand, w] 
are now sitting on the cireuit court. concur in that Op lho! 

Mr. Myers. He concurred; yes. He is the judge who, it seems to 
me, later held it unlawful. 


Mr. Srevens. Is it not true that in his second decision he relied 
on later cases asa bas s for holding blo k book hy illeg il / 


Mr. Myrrs. Yes. Of course, the Supreme Court makes thi 
but I have never known them to do it without cit ne a precedent To 


; 


ss And that may have been the case here. But the pornt is that the 


suggestion Was made by a prior witness that everybody agreed it was 
innocent: that it was winked at, and I am answering that. 


Mr. Srevens. They didn’t even acquiesce in the decision after 
court of appeals had decided it was lawful / 

Mr. Myers. No. The Solicitor General of the United States looked 
at the record and I think very properly concluded that nee all the 
evidence went away back to 1920 and 1921 and it related only to one 
company and didn’t establish the industry-wide practice, : 
cost a lot of money to bring it up, so they didn't appeal it to thi 


Supreme 4 ourt. he Federal Trade Commission, I hi sure, 


c md 


anxious that it be ippealed. 

So far as I am aware there is no basis for saving that the Federa 
Prade Commission or al \ other governmental agency ever winked at 
the practice, 

Following a idee Manton’s decision there Was 2 popular outery 
against block booking and blind selling all over the United States. 
The practice had social as well as legal implications since it dened 
to local independent exhibitors the right to choose the films most Stiit 
able to their communities and patrons. Many bills to abolish the pra: 
tice were introduced into Congress. Among those sponsoring suc] 
hills were Senators Brookhart and Neely. and Representative Petter 
vill—and I think perhaps half a dozen others that I don’t now reeall. 
because no hearings were held on their bills and they are out of mind. 
Numerous hearings were had. Two bills sponsored by Senator Neely 
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passed the Senate but were not reported out by the House Committee 
on Interstate Commerce. 

The Government’s main suit against the movie trust, assailing block 
booking and nunierous other practices under the Sherman Act, was 
field in New York on July 20, 1938. A temporary consent decree 
was entered therein on November 20, 1940, wherein the defendants 
agreed to reduce their blocks to groups of five. This was their 
first concession on this practice after many years of litigation, legis 
lative hearings, and public outery. 

This district court held the practice to be illegal under the Sherman 
law on June 11, 1946 (66 F. Supp. 323), and issued an injunction 
against it December 31, 1946 (70 F. Supp. 53). The Supreme Court 
affirmed that order May 3, 1948 (834 U.S. 151). The defendants had 
been on not ice as to the widespread opposit ion to the pract ice and of its 
quest ionable legality for more than 20 years before the Supreme Court 
passed judgment on it. 

Discrimination : The Supreme Court found that the evidence amply 
support the district court’s finding 
that defendants had discriminated against small independent exhibitors and in 
favor of large affiliated and unaffiliated circuits through various kinds of con 
tract provisions (p. 159). 

Among the special privileges granted the big theater chains and 
denied the small independent exhibitors were the following: 

(@) Suspension of the terms of a contract if a cireuit theater 
remained closed for more than & weeks with reinstatement without 
linbilitvy on reopening. 

(4) Large privileges in the selection and elimination of films. 

Ponder that for a moment. I have told you about block booking, 
but here we have an opportunity to pick and choose extended to the 
affiliated cireuit. 

(¢) Allowing deductions in film rentals if double bills are played. 

(7) Granting moveovers (a “moveover” is the privilege given to 
a licensee to move a picture from one theater to another as a con- 
tinuation of the run at the licensee’s first theater) and extended runs. 

(c) Allowing overage and underage. (“Underage” and “overage” 
refer to the practice of using excess film rental in one circuit theater 
to fulfill a rental commitment defaulted by another.) 

(7) Granting unlimited playing time. 

(vy) Exeluding foreign-made pictures and those of independent 
producers, 

(A) Granting rights to question the classification of pictures for 
rental purposes (pp. 159-160). 

The Supreme Court found ample support in the evidence for the 
finding that— 


the competitive advantages of these provisions were so great that their inclusion 
in contracts with the larger circuits and their exclusion from contracts with the 
smal! independents constituted an unreasonable discrimination against the lat 
Te! Each discrim natory contract constituted a conspirac \ between licensor and 


licensee (Pp. 160). 
Independents have long complained against the trust. The theater 
association I represent was formed in January 1929. Committees of 


the asso lntion attended many conferences with representatives of 


i 


; 


the distributors seeking relief from oppressive and mo} opolistic trade 
practices, Littl or nothing came of these eff rts. Many complaints 
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were filed with the Department of Justice in 1935, 1936, and 1937, but 
the Attorney General failed to act. 
Tl e situation of the independ nt exhib tors became so intolerabl 


that on February 10, 1937, the association filed a printed pel tion With 
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The Government’s suit, as above stated, was filed July 2(), 1938. 
In short, gentlemen of the committee, the findings of that special dis- 
trict court at that time paralleled the findings in the Paramount case 
to a very large extent, so that there is nothing new under the sun, 
however startled some people may be when they encounter something 
for the first time and conclude it is new. 

Mr. Srevens. But that case only held that the statute was not un- 
constitutional which specifically made these things illegal; is that 
correct / 

Mr. Myers. But you don’t decide the validity of that kind of a 
statute on a demurrer. We took, I think, 2 weeks’ testimony to show 
the condition of the industry, that such legislation was warranted. 
And the court joined in its opinion and separately filed findings, made 
very sweeping findings with respect to conditions in the industry and 
the advantage which the producer-owned theaters had over inde- 
pendent theaters, and so on. 

The peculiar thing, as I said before, ts that Paramount appealed, 
and while the case was pending on appeal in the Supreme Court and 
before it could be heard the statute was repealed. The case then being 
moot. the Judgement below was reversed on motion with instructions to 
dismiss the complaint without prejudice. 

Mr. Winson. That case got action anyway. 

Mr. Myers. Oh, we stirred them up. We got action in a good 
many ways, because these findings were something that could not be 
sneezed off. 

The principal producers ana distributors of films—the Big Eight 
as they are known in the trade—have been prosecuted for violations 
of the antitrust laws in many cases over many years. Those proceed 
ings are of importance only as showing that the companies are not now 
the chance victims of abrupt changes in legal concepts. LT will content 
myself with listing a few of the outstanding decisions, without ex- 
tended comment. 

Mr. Chairman, I realize that I am taking a lot of time. I didn’t 
expect to take so much. 

The CHarrmMan. We are expected on the floor of the House shortly. 
The second bells will soon ring for quorum calls. [ wonder if you 
could summarize the balance of your statement. Otherwise we would 
be compelled to call vou back in order to hear you next week. 

Mr. Myers. Unfortunately I am leaving to meet engagements in 
Minneapolis, Denver, and Kansas City. 

Mr. Winson. There are three or four important questions with 
respect to this bill that you haven't touched. 

Mr. Myers. Unfortunately I left those to the last. 

The CHAIRMAN. Suppose you cover the rest of it briefly without 
reading your memorandum, because we have to leave shortly. Mr. 
Wilson wants vou to address yourself to the uniformity of the statute 
of limitations—— 

Mr. Winson. That is one of them. 

The Cuairnman. The uniformity of the statute of limitations, and 
the retroactivity. 

Mr. Witson. Those are the three main points. 

Mr. Myers. The statement can go into the transcript, I assume, in 
its entirety’ I think for anyone who might consult the record later 
it would be better to have the whole memorandum in. 
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The CuairMan. Suppose you do it this way: You read your memo 
randum down to’a certain page. We will put the balance of your 


memorandum in, and what you are about to say will fall at the end 
of the record. 
(The balance of the statement referred to is as follows:) 


I will content myself with listing a few of the outstanding decisions, without 
greater comment, 

(a) Paramount Famous-Lasky Corporation vy. United States (282 U. S. 30 
decided 1930). Held unlawful a combination among distributors to refuse a 
deal except under a standard form of contract containing a compulsory arbitra 
tion clause and providing that any exhibitor who did not submit to arbitratior 
or abide by an award should thereafter be required to post $500 for each con 
tract as security for the performance thereof under penalty of suspension of 
service 

(b) United States v. First National Pictures, Inc... et al. (228 U. S. 44 
decided November 24, 1930). Held unlawful a rule of an association of dis 
tributors (now the Motion Picture Association of America) whereby its members 
controlling 60 percent of the business were forbidden to license pictures to any 
theater listed on a credit information list, unless security for performance of 
the contract was posted by the exhibitor 

(c) Interstate Circuit, Inc. v. United States (306 U. S. 208: decided 1939) 
Held unlawful acquiescence by distributors in a demand by an affiliated cir 
cuit that competing independent subsequent-run exhibitors be supplied pictures 
only upon the condition that they agree to charge admission prices in excess 
of those then prevailing. 


EQUALIZING THE ADVANTAGES 


I deeply sympathize with the film companies in the precicament in whicl 
they now find themselves, even though as a representative of the independent 
exhibitors I may have contributed toward bringing it about Heaven knows we 
tried every form of negotiation with the distributors before we sought inter 
vention by the Attorney General in the form of a suit against all the maior 
companies involving their theater acquisitions and a wide variety of practices 
I have lately visited New York to explore wilth them the possibility of setting 
up an arbitration system which some exhibitors with grievances might chooss 
to invoke instead of litigation. 

But I cannot find in the record of this hearing, so far as I have seen it. an 
justification for changing or materially weakening the enforcement provision 
the antitrust laws 

First, | want to say a word about the appearance in some of the cases 


counsel formerly employed in the Department of Justice If any of those 


lawyers, or any other lawyers, are guilty of solicitation, champerty, maintenance 
or common barratry, they should be dealt with by their respective bar associa 


tions But it would require more than the unauthorized use of a lawyer's name 
in the advertising of a person or a concern engaged in copying and selling legal 
documents to warrant censure. Also, I insist, the mere fact that a lawver was 


formerly employed in the Department of Justice should not bar him from par 
ticipating in these motion-picture cases, and the film companies, with their large 
legal staffs, all with experience in the Government suit, should be the last to 
coluplain about it 

Let me remind the committee that the motion-picture business is ap extrem 
complicated business. Jt requires months for even an alert, clear-headed lawve1 
to grasp its intricacies. The language employed in the industry is baffling 
the uninitiated. There are very few lawyers in private practice and available 
to serve an exhibitor with a grievance, who have had any prior experience 
or Who are in any degree familiar with, this unique business 

Add to that the complications and technicalities involved in any attempt 
use the many decrees and judgments in the Government suit as evidence 
private suits pursuant to section 5 of the Clayton Act. As you know, thar se 
tion excludes the use of consent decrees entered before any testimony is received 
But in the movie case we have entries, called consent d 
full trial, two appeals to the Supreme Court, and full adjudications, and those 
decrees (or some of them) recite that they supersede the adjudicated decree ot 
December 31, 1946. I do not know why that was done unless it was a desperate 
and, I think, vain effort to defeat the operation of section 5 


ecrees, entered after 
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Now the film companies have their general counsel and their legal staffs and 


these have been augmented from time to time by such giants of the bar as John 
W. Davis and Joseph M. Proskauer, and such politically potent personages as 
Wendell Willkie, James F. Byrnes, and others. The members of their legal 
staffs are familiar, not only with the motion-picture business but also with every 
step in the long-drawn-out Government suit. They speak with great assurance 
and pretense of authority when they appear in these private litigations. 

I say to you in all earnestness that the film companies should not attempt to 
deny experienced counsel to the plaintiffs in these cases unless they are willing— 
and, of course, they are not—to forego the use of the experienced and talented 
counsel available to them. 

Nor do I think this committee should be overimpressed by the figures cited 
concerning the total amounts claimed in the pending cases. We all know that 
when a lawyer alleges damages his judgment is seldom tinctured with restraint. 
If the committee will indulge me in a brief personal reminiscence, maybe it will 
illustrate the point. Many years ago, in the Department of Justice, I was given 
the job of compiling and publishing the annual report of the Attorney General. 
The memorandum sent me by the Claims Division asserted that, as the result 
of their herculean efforts during the year they had saved the United States an 
unbelievable amount of money-——I forgot how many millions, but it was stagger- 
ing. I called up to inquire whether there was not some mistake and was solemnly 
assured that the figure was correct—that it represented the difference between 
the total amount claimed in the cases disposed of during the year and the total 
amount of the judgments and settlements. 

To be impressed in the present case I should have to see a statement of the 
film companies’ actual experience in the damage suit filed in recent years. I 
have heard of quite large judgments in the Bigelow case in Chicago and the 
Goldman case in Philadelphia. The trade papers have reported some lesser 
judgments in other parts of the country; also they have reported instances where 
the plaintiffs failed. Some of the 110 suits mentioned involve only applications 
for injunction, as in the Milgrim case recently decided and now on appeal. The 
committee, before being swept off its feet by the large sums claimed, should first 
ascertain how many cases have been won during the past 5 or 6 vears and the 
relationship between the damages claimed and the amounts awarded. Also how 
many cases have been settled and for how much less than the amounts claimed. 
Also, the actual number of cases in which decrees in Government cases were used 
as evidence. Finally, mention should be made of the cases in which the plain- 
tiffs came to grief. Then the committee will have something to go on. 

Nothing has yet been persented to this committee to show the tremendous 
burden that a private litigant must assume when he challenges powerful cor- 
porations under the antitrust laws. He must travel a rough and rugged road. 
Yet those handicaps must be weighed against the representations made in behalf 
of the film companies if the committee is to reach a balanced conclusion. I 
wish that the committee might hear Thurman Arnold repeat the testimony given 
before the Judiciary Committee of the Senate on a somewhat similar bill on 
June 21, 1949 (S. 1910, Sist Cong.). Lacking that, I beg leave to read a few 
passages from his testimony: 

“In my own practice, people keep coming to me from all parts of the country 
with antitrust claims against some combination of corporations. I tell them 
that if they do not have $25,000 for the taking of depositions under the Federal 
rules, at least $25,000, just for costs and transcripts and traveling expenses, that 
they had better drop the suit. They will find themselves in the middle of the 
case without any evidence. 

“The methods by which a plaintiff can be worn out, I suppose are known to 
every triallawyer. Recently a client did have funds, and we were taking deposi- 
tions for him in New York. Witnesses are supposed to show up at 10 o'clock, 
and they do not show up until 11. You ask them a few questions, and it is the 
wrong officer of the company. So the thing is adjourned until 2 o'clock. They 
do not show up until 3, and then it is another wrong officer of the company. 
Then perhaps if the things gets too bad then you can go into the court and get 
the court to make an order against that kind of tactics. So there are long argu- 
ments on that, whether it is your fault or theirs, and the thing goes on day after 
day. There are hotel expenses, stenographic bills, running up and up and up, 
and it is perfectly interminable. 

“So in the ordinary case, the ordinary small-business man just cannot bring a 
suit for treble damages unless he has a very large sum of money or unless the 
Government does it for him.” 
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The committee should bear these facts in mind when considering the propos 
als which have been made to it for amending the bills so as to soften up section 
4 of the Clayton Act. The proposed amendments, if adopted, would constitute 
general legislation, applicable to all industries, and would not merely protect 
the motion picture companies. The great danger in committing to the discre- 
tion of the trial judges the amount of damages over and above actual dam- 
ages is that it makes the reward of a plaintiff who has been injured by a trust 
subject to varying economic views of individual judges. It would greatly weak 
en the act as a deterrent to antitrust violations. 

Enough cases involving the motion picture companies, both public and private, 
have already been decided to indicate the prevailing attitude in certain of the 
judicial circuits. The plaintiffs are given a fairly wide choice as to venue. But 
by section 1404 (a), chapter 28, of the Judicial Code, which became effective 
September 1, 1948, it is provided that “a district court may transfer any civil 
action to any other district or division where it might have been brought.” If 
section 4 is watered down in the manner suggested, I can see unseemly scram 
bles to finally place the cases in jurisdictions most favorable to the defendants 
and that—to use the language of the Judicial Code—"“in the interest of justice.” 

Also, the committee should go slow about reducing the period of limitations so 
as to deprive any plantiff of any right he may have under existing law. The 
filing of these actions may be delayed for reasons other than sleeping on one’s 
rights. A uniform 6-year period strikes me as being very fair. Of course, when 
that is added to the time that the Government suit was in litigation, or the time 
that the statutes were tolled during the war, it may be unfair. If so, maybe a 
cure can be found by way of an amendment which will not jeopardize the rights 
of any prospective litigant under existing law. I will consider that under the 
next heading. 


PROPOSED AMENDMENTS 


1. I concur in Mr. Morrison’s recommendation that the words “pursuant to sub 
sections 4 (a) and 4 (b)” be stricken from page 2, line 24, of the bill and that the 
words “by any other party” be substituted therefor. The reasons for this change 
were adequately stated by Mr. Morrison. 

2. Under no circumstances should the committee adopt the suggestion that the 
period of time in sectien 4 (c) of the bill be reduced from 6 to 3 years. That would 
work injustice in cases where the plaintiff was delayed by matters beyond his 
control and the State statute today allows a longer period. This legislation, as 
I recall, was inspired by the Burnham case. The facts in that case show that a 
plaintiff may not learn what struck him until several years after the cause of 
action occurred. 

3. I do not know what was in the draftsman’s mind when he wrote the words 
“heretofore or hereafter” into section 4 (a) of the bill, whether it was to give 
it retroactive effect su as to include some cause of action already barred, or 
merely as a precautionary measure to insure that this reenactment of section 4 
of the Clayton Act does not have the effect to exclude the benefits of the section 
persons whose causes of action have already arisen. 

It seems unlikely that the language could be given the retroactive effect that 
the spokesman for the motion picture companies seems to fear as that would raise 
a grave constitutional question and perhaps render it invalid. In either case I 
can see more danger now from deleting those words than from leaving them in 
I am afraid that if they are deleted the legislative history of the act, if invoked in 
future controversies, will lend support to the claim that the purpose was merely 
to confer the benefits of the act upon causes of action arising subsequent to the 
passage of the bill. I am opposed to the proposed deletion and think that the 
concern expressed over the language is far-fetched. 

4. I am frankly puzzled as to the meaning of the following proposed amend 
ment, notwithstanding counsel’s recommendation that its meaning is “abundantly 
clear”: 

“Provided, however, That nothing in this statute shall be deemed to enlarge 
the time for the commencement of any action upon any such cause of action 
existing.” 

(Requested amendments subinitted by counsel for the Motion Picture Associa 
tion of America, April 15, 1951.) 

Whatever its intended meaning, the probable effect would be to deny the bene 
fits of the act to persons whose causes of action have already arisen, although 
they may not be aware of that fact. And it would not only protect the motion 
picture companies, under the peculiar facts of their situation, but would protect 
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all other violators. It seems to me that the proposed amendment goes far beyond 
the complaints voiced by counsel at previous hearings. In fact, this seems to me 
to be a thoroughly mischievous amendment. 

If the committee feels that the complaints voiced here are well-founded—and 
I confess to considerab! sympathy for them—then consideration should be given 
to an amendment that is coextensive with the complaint and does not go beyond 
it. For example, something along this line, added to section 4 (c): 

“Provided, That this provision shall have no application to private causes of 
action as to which the statute of limitations has been suspended for more than 6 
vears by reason of the pendency of a Government suit.’ 

In conclusion, I believe that bill H. R. 3408 would strengthen provisions of the 
Sherman Act and the Clayton Act, and that the amendments I have suggested 
would tend to clarify the bill, take care of legitimate complaints and leave the 
bill’s effectiveness unimpaired. Except for the Tydings fair trade amendment, 
every action of Congress has been to strengthen the antitrust laws and not to 
weaken them. Rather than adopt crippling amendments to the provisions of the 
present bill relating to the limitations on private actions, I should prefer to see 
you strip the bill of al! its provisions except section 4 (b) permitting actions for 
damages by the United States. Everyone seems to agree that that is a good 
provision. 

Mr. Wirson. Directing your attention to the memorandum, Mr. 
Myers, for what reason do you think that this bill should contain a 
6-vear statute of limitations instead of a three or four or some other 
number of years? 

Mr. Myers. Mainly because two large States like New York and 
California have the 6-year limitation. There may be exhibitors and 
people in other industries who have delayed bringing their suits in 
reliance on their State statutes; and then there are those who might 
not. be aware—men don’t always understand their rights: they some- 
times don’t act for a long time, and they might be hurt. And I would 
not myself advocate any action of any kind that could possibly pre- 
clude anyone from the kind of relief that the antitrust law affords. 

Mr. Wiison. Well, if we follow that theory to its logical conclu- 
sion we would just repeal all statutes of limitations and then let a 
man 40 years later bring a suit if he thinks about it. 

Mr. Myers. My feeling is—and I stated it in the conclusion to my 
statement—that rather than to tangle up this enforcement machinery 
with amendments which might cripple it—and I can see that the 
amendments proposed here, some of them would very definitely—I say 
strip the bill of everything except the authorization for the United 
States to bring suits to recover damages when it is injured by the 
antitrust law. Of course, everybody seems to be in favor of that. 

The Cuatrman. In other words, we should not do anything with 
the antitrust law which might create injustice—and as to the statute 
of limitations, leave it alone? 

Mr. Myers. I very much oppose the adoption of the amendments 
that have been proposed here, because they are not coextensive with 
the complaints that have been voiced in this room. They go far be- 
yond it. I have suggested language which would meet what I think 
are the legitimate complaints that have been voiced. I have sym- 
pathy with the predicament of the motion picture companies. Eric 
Johnston looks after the producer and I am trying to protect the in- 
dependent exhibitors. And I don’t want to see it amended so as to 
hurt anybody. 

The Cuatrman. And therefore your argument is the same with 
reference to the retroactivity of certain provisions? 
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Mr. Myers. Well, I don't know what that means. I don’t know 
why it was put in there. 

Mr. WILSON Mr. Chairman, I would certainly like to have this 
witness at a later date, because he seems to know a lot about these 
points. 

The Cuatrman. Could you return, Mr. Myers? 

Mr. Myers. It would be 3 weeks, because I have to go to Denver. 

The Cuairman. There is no hurry at all. Suppose we adjourn this 
sine die, and counsel will contact you so that you can return and 
finish your statement. 

Mr. Myers. I would be very happy to be of service to the com- 
mittee. 

The CuatrmMan. So we will adjourn at this moment, and then at 
your convetlence arral vements can be made for you to return, 

Mr. Myers. As soon as I return I will let you know. 

The CHatrman. You are in Washington, aren't you? 

Mr. Myers. Yes, sir. 

Mr. STEVENS. Mr. Chairman, there is a very distinguished lawyer 
from (¢ hicago who is waiting to testify. 

The CHatrman. Will the gentleman step forward! Mr. McConnell, 
we are very sorry to inconvenience you, but we are due on the floor 
of the House very shortly for a quorum call, and hearings may not be 
held while that is going on. So we can’t be in two places at one time. 
Now, are you returning to Washington at some future time / 

Mr. McConne.u. I could return if I have any notice. 

The Cnuatrman. Counsel will arrange with you and Mr. Myers so 
that you can both appear on the same day. 

Mr. McConnet. That will be all right. 

The Cuarrman. I regret that you are subjected to this embarrass- 
ment. 

Mr. McConne ty, I just happened to be here and heard about it. 
So I wasn't subjected to any embarrassment. 

The Cuarrman. Will that be agreeable to you ¢ 

Mr. McConne tu. Yes, sir. 

(Whereupon, at 11:45 a. m.. the committee adjourned to meet again 
it the call of the Chair.) 
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THURSDAY, JUNE 7, 1951 


Hovse or REPRESENTATIVES. 
SPECIAL SUBCOMMITTEE ON THE StTuDY OF MONOPOLY 
PowWER OF THE COMMITTEE ON THE JUDICIARY, 
Washington, 7. G, 

The special subcommittee met, pursuant to adjournment, at 10 a. m., 
in room 346, Old House Office Building, Hon. Emanuel Celler pre- 
siding. 

Present: Representatives Celler (chairman), Lane, Wilson of 
Texas, Willis, Rodino, Bryson, Keating, McCulloch, Goodwin, and 
Hillings. 

Also present: I. Ernest Goldstein, general counsel to the subcom- 
mittee, and John Paul Stevens, associate counsel representing the 
minority. 

The Cuatrman. The subcommittee will come to order. 

Our first witness is Hon. Wright Patman, chairman, Select Com- 
mittee on Small] Business of the House of Representatives. 


Mr. Patman. 


STATEMENT OF WRIGHT PATMAN, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF TEXAS 


Mr. Parman. Mr. Chairman, it is with much pleasure that I have 
accepted youl nvitation to appear before you and present my com- 
ments concerning H. R. 3408 which incorporates proposals to amend 
the Clayton Antitrust Act by granting a right of action to the United 
States to recover damages under the antitrust laws, establishing a uni- 
form statute of limitations, and for other purposes, introduced by our 
distinguished ( olleague, Hon. Kenneth B Keating. 

With you! permission, Mr. Chairman, I will file the statement that I 
have prepared on these two poi ts. But I want to point out that there 
is what | onsider to be A second defect in this bill, section D, which I 
have not written comments on. I favor a more liberal limitation—at 
least a definite limitation—but preferably from the time of discovery. 
That is what I personally favor, and that is what the committee that 
I represent favors. And we favor definite treble damages, not leay 
ing it for the court, we favor definite treble damages. 
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would not leave it to the discretion of the court ? 


Mr. Parman. That’s right; on the theory that you are getting away 
from criminal punishment. I don’t think any person has ever gone 
to jail in the history of this country for the violation of antitrust 
laws, so this bill is in the direction of getting away from what we have 
always been away from and using economic punishment. And if you 
are going to use economic punishment, it appears to me that you ought 
to have something definite to go by. If they are guilty and are going 
to have damages assigned, certainly treble damages ought not to be 
toomuch. And for that reason we are insisting on the treble-damages 


provision. 


But on this section 5, Mr. Chairman, if I read that correctly, under 
existing law a judgment obtained by the United States Government 
can be used by a private litigant who is harmed or injured by the 
policies and practices engaged in, evidence disclosed in the case of 
the United States can be used in a private suit. And if [am correct 
on this, this will estop a private litigant from using that judgment. 
Now, if I have read that correctly and if my interpretation is right, 
that defect is so great that I would rather not have any bill than to 
have that in it, because that is definitely a weakening of the antitrust 


laws. 


Mr. Srevens. Congressman, 1 wonder if you would point out the 


provision that has that effect. 
Mr. Parman. Section 5. You can read it yourself: 


A final judgment or decree hereafter rendered in any civil or criminal pro- 
ceeding, but not including a suit or proceeding under section 4 (b), brought by 
or on behalf of the United States under the antitrust laws to the effect that a 
defendant has violated said laws shall be prima facie evidence against such 
defendant in any proceeding brought pursuant to subsections 4 (a) and 4 (b) 
against such defendant under said laws as to all matters respecting which said 
judgment or decree would be an estoppel as between the parties thereto: Provided, 
That this section shall not apply to consent judgments or decrees entered before 


any testimony has been taken. 


Whenever any civil or criminal proceeding is instituted by the United States 
to prevent, restrain, or punish violations of any of the antitrust laws, or to 
recover damages under section 4 (b) of this act, the running of the statute of 
limitations in respect of each and every private right of action arising under 
section 4 (z) and based in whole or in part on any matter complained of in said 


proceeding shall be suspended during the pendency thereof. 
May I ask a question of Mr. Keating, the author of the bill ¢ 


The CHarrman. Go ahead. I am sure he would have no objection. 


But he is not the witness. You are. 


Mr. Parman. What I want to know is, am I correct about that ? 


Mr. Keating. I don’t exactly understand your point. 


Mr. Parman. The point that came to my attention, and which from 
a reading of the bill I believe is correct, is that under section 5 no one 
can use a judgment that has been obtained by a Government agency. 


The CuatrmMan. Not where there is a consent decree. 

Mr. Witson. This doesn’t change the present law. 

Mr. Parman. Why put it in? 

The CnarrmMan. That is good legislative drafting practice. 
Mr. Parman. You say it is exactly like the present law / 





The Cuarrman. You favor automatic treble damages, and you 


I must be mistaken, because I am pleased with the existing law. 
Mr. Keatine. I think there is a slight change in existing law where 
it refers to the subsequent numbers. There has to be a change in 
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phraseology in that because of what we have done in section 4. I 
believe that is the only change. 

Mr. Wirson. It doesn’t refer to your section. 

Mr. Parman. But isn’t it a fact that under the existing law you can 
use the final judgment or decree / 

Mr. Winson. Not a consent decree. 

Mr. Parman. But you can use the final judgment ¢ 

Mr. WILSON. Yes. 

Mr. Parman. Would this prevent the use of that final judgment ¢ 

Mr. Witson. No. 

Mr. Kearine. It isn’t intended to do so. 

Mr. WILSON. Except in consent decrees. 

Mr. PATMAN. Except in consent decrees, and that 1s already ex 
cepted. 

Mr. Srevens. Mr. Chairman, if I may suggest, I think there is one 
minor change—I don’t know whether it should be characterized as 
minor or not—but it has not been pointed out previous to Mr. Myers’ 
prepared statement. And, since he has covered it f uly, perhaps we 
could wait until he has testified. 

Mr. Kearine. I think we ought fo clear up just what change there is 
in section 5. 

Mr. Parman. If it is like existing law, of course, 1 would have no 
olsjection to it at all, because I think the existing law is all right. 
But, if this even prevents the use of the final judgment a prior sult, 
| think that would be a weakening of the present laws. 

Mr. Srevens. Mr. Chairman, I think I could point out, if you would 
like me to, what the most important change is—lI believe it is inad 
vertent, but I am not certain and that is that, as the bill is now 
drafted, I helheve it would not permit the use of a final judgement 
obtained in a Government case in a subsequent equity proceeding 
brought for an injunction by a private litigant as distinguished from 
a treble damage action brought by a private lit want. 

Mr. Parman. That would be a change in existing law: wouldn't it ? 

Mr. Srevens. Yes. Under existing law a final judgment may be 
used in any action brought by a private litigant under the antitrust 
laws, 1 didn't realize that the bill made this change until | read Mir. 
Myers’ prepared statement. 


Mr. PATMAN. I wanted to bring that to your attention. You gentle 
men are ina better position to look at this, and the other witnesses are 
better informed on it than J] am, but I wanted to express that 


apprehension. 

Mr. Kearine. Well, the old law says, “criminal prosecution or in 
any suit or proceeding nh equity.” And we changed that to ory il or 
criminal proceeding, but not including a suit or proceeding under 
section 4 (b).” 

Mr. Stevens. It is the subsequent language, Mr. Keating, that I 
have reference to, on line 24, page 2, “in any proceeding brought put 
suant to subsections 4 (a) and 4 (b).” That would specifically limit 
the use of the Government Judgment to a treble-damage action—that 
is, an action authorized by section 4 (a) of this bill. There is another 
provision in the antitrust laws which provides for equitable relief 
to a private litigant; such an equity action is also brought under the 
antitrust laws. Under the existing antitrust laws, the statute says 


SOR61 m1 ser. 1, pt.3 5 
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that the judgment may be used “in any suit or proceeding brought by 
any other party against such defendant under said laws.” It is 
broad, and it includes both the private treble-damage action and the 
private-equity suit. 

Mr. Krartine. I didn’t intend to draw a distinction between the 
equity action and the lawsuit. It never crossed my mind. 

Mr. Srevens. It didn’t cross mine either until I read Mr. Myers’ 
statement. And, as I say, by specifically referring to section t (a) 
and (b) it does seem to exe lude the use of the judgme nt in a private- 
equity case—in other words, the bill uses narrower language than the 
present law which says “in any suit or proceeding brought by any 
party against said defendant under said laws”— Said laws” would 
include section 4—and also I think the equity provision which is found 
in the old section 16. 

Mr. Keating. Perhaps that should receive our attention. 

Mr. Wuson. But by far the greater number of suits will be brought 
for treble damages; very few injunction suits. 

Mr. Parmwan. May I suggest, Mr. Chairman, that, although we 
favor the running of the statute from the time of discovery, we sup- 
port the bill even with the 6 years. We don’t want to be arbitrary 
about it. I think this is a good step in the right direction, but we 
would like to see it from the time of discovery. I think the bill is all 
right with the exception of this section 5, which I have brought up to 
arouse your curiosity in the event it should be looked into. I just hope 
you can. But if this section 5 is all right, of course, we are strong for 
the bill. But we want you to look into that. 

The CHatrMAN. Some have argued that we should have a uniform 
statute of limitations of 4 years. 

Mr. Parman. Well, in a case like this, from the time of discovery— 
you know you have cases or practices where concerns were able to 
make these agreements, squeeze out people, completely destroy their 
businesses and it would be even a 4-year period or a 6-year period be- 
fore it is discovered. And by reason of that concealment and conspir- 
acy these people have been destroyed, and yet they have no cause of 
action. It just occurs to me that there should be some way in a case 
like that that the parties who have been so unmercifully treated should 
have some kind of cause of action against those who conspired against 
them. 

Mr. Witson. Of course, if we had an act which did not begin to 
run until discovery, we would have practically no statute of limita- 
tions at all. It would be just unlimited. 

Mr. Parman. That’s right. 

Mr. Wiison. In a lawsuit a man could claim he discovered it last 
week when he might have known it for years. 

Mr. Parman. Yes. 

Mr. Srevens. I wonder if you have reference to the Burnham 
Chemical Co. case ? 

Mr. Parman. The Borax case ? 

Mr. Srevens. Yes. 

Mr. Parman. Yes. Mr. Burnham suggested to me a while ago that 
maybe we should put in that a person should use due diligence to 
ascertain the facts, put that in the law, but the law of self-preservation 
takes care of that. If we are going to be crushed, we are going to 
use all the diligence we can to find who is crushing us. 
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Mr. Witson. Why would you be unwilling to leave to the courts 
the determination of the damages not to exceed treble damages? 

Mr. Parman. Well, I feel if the parties are guilty that treble dam- 
ages would certainly be reasonable. 

Mr. WILson. Don’t you believe there are degrees of guilt ¢ 

Mr. PAaTMAN. Well. the degree is in a criminal case—the fact that 
we are letting them off from criminal cases is enough. 

Mr. Witson. Let them off / 

Mr. Parman. Yes. 

Mi WILSON. You don’t have to send the man to jail before you 
ean call it a criminal penalty. We just recently amended the statute 
by increasing the penalty 1,000 percent, from 85.000 to $50,000, 

Mr. Parman. That will be just a tax on the nest egg. 

Mr. Srevens. Congressman Patman, I notice you referred to the 

surnham Chemical case in your prepared statement. 

Mr. Parman. Yes, sir. 

Mr. Stevens. And that was the only case that you referred to in 
connection with your suggested discovery provision. 

Mr. Parman. Yes, sir. 

Mr. Stevens. I was wondering if it was called to the attention of 
the select committee which considered this matter that in that case the 
court specifically found— 

That during the time from May 17, 1929, to October 10, 1939, appellant knew, 
or had good cause and reason to believe, that its business had been theretofore 
damaged and that it had been driven out of business by acts of appellees which 
violated the antitrust laws of the United States: that appellant was, durin 
this period, convinced that it had a good case against appellees for the damage it 
had then suffered and that its attorneys so believed and so advised it 

I wonder if that was called to the attention of your committee / 

Mr. Parman. It wasn’t called to my attention. I don’t know 
whether it was called to the attention of the staff or not, or to the 
attention of the other members. 

Mr. Srevens. The court of appeals also refers to the discussion of 
the district court, which examines the evidence at great length, to 
show that there was no concealment; that this pl: Lintiff did know the 
facts all during this period. or the record, the citation on that is 
170 Federal Sd. page 569, and footnote 4 refers to the discussion in 
the district court at oreat length. The portion I read is on page 578, 
The reason I thought it was important to refer to the opinions is that 
apparently that is the only case that has been mentioned in any of these 
hearings where anyone has pointed out, or tried to point out, that 
there is need for a discovery provision. 

Mr. Parman. Yes. I know you gentlemen have a difficult job, and I 
am for the bill. If you have got to have 6 years, I am for it. I would 
rather have the discovery provision; but, if we can’t have it, then I 
am still for the bill. I would like to have treble damages. I don’t like 
the idea of leaving it to the judge, because the little man, pinta he is 
crushed out, doesn’t have his |: awyer. Now, this is just one case. The 
big fellows have their lawyers. But when the little fellow goes to get 
a law ver he finds that you ‘have got to give these lawyers some induce- 
ment to get them inte rested in the e: ase. And, if they see treble dam- 
ages there is something to induce them, But if you are going to leave 
it to the court—and he might Say "a dollar "thi at these little fellows 
might not be able to get good legal counsel to prosecute their claims. 
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I think that would enter into it. I don’t know whether it is subject 
to changing anybody’s mind or not, but I know that that would enter 
into it in a big way. 

The Crairman. Wasn't the purpose of the treble-damage provision 
to lend a bit of encouragement to the smaller man in counterdistine- 
tion to the big man, thus making it worth while for the small man to 
bring his action? These actions are very costly and involve a great 
deal of labor and time and effort. And for that reason I think the 
history of the act at least indicates that the Congress, in the old 
days, desired to have the treble damages in the act. 

Mr. Parman. Yes, as some encouragement. And it is certainly 
small enough, if they are guilty of these things, treble damages is 
certainly small enough. And a definite amount, it seems to me, gen- 
tlemen, should be given. Leaving it to the court is all right in a 
criminal case. I have always been for that. But, where they have 
destroyed competition in the merciless way that so many of them 
have used, treble damages is certainly not too much. 

The Cuarrman. Wouldn’t the defendants likewise pick their 
“forum”? Although they are defendants and cannot in the first in- 
stance determine where the case could be brought, there are many 
jurisdictions where there are numerous judges, and judges vary in 
sentiment. And the defendants’ attorneys, being skilled in maneuver- 
ing, can so manage the matter as to bring the trial before the judge 
that might be opposed to treble damages, if we have a provision in 
this bill that the amount of damages, whether treble or actual, shall 
be at the discretion of the court. 

Mr. Parman. I think that isa major point. Like it is now, there is 
no incentive to shop around with the law. The old suits against rail- 
road companies and other big trusts in interstate commerce, vou know, 
have gone to certain jurisdictions more than others. 

Mr. Witson. In that connection, as to choosing the forum, the facts 
make the jurisdiction, and the plaintiff has the right, if there is an 
alternative forum, to pick it. The defendant does not pick the 
forum. 

Mr. Parman. No. That is the reason I say, if you had actual dam- 
ages—now, certain judges will become known for making the dam- 
ages pretty small. Like the damage cases, certain judges didn’t look 
with favor upon damage suits of a certain type. The plaintiffs had 
the alternative of bringing the suit in a number of different jurisdic- 
tions, and naturally they would choose the one where they would be 
likely to get the best forum. 

Mr. Witson. The plaintiff would, but the defendant wouldn't 
have anything to do with. 

The Cuarrman. Yes. And in jurisdictions like the southern dis- 
trict of New York or the eastern district of New York, where I believe 
in the former we have almost a score of judges and in the latter ap- 
proximately six judges, by skillful maneuvering you can bring cases 
before any of those judges. 

You know what I mean by “skillful maneuvering.” 

Mr. Parman. Yes. 

The Cuarrman. Nobody around this bench is so naive as to believe 
that there isn’t skillful maneuvering by astute lawyers. 

Mr. Witson. He has the right to pick the forum, and he can do 
some maneuvering. 
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Mr. Srevens. Is it not true that in many jurisdictions the defendant 
does not have that opportunity tomaneuver¢ The practice is different 
in various districts. And I wonder if it isn’t worth while to con- 
sider preventing that type of maneuvering rather than to let it prevent 
any change in the law. 

The Cuarrman. I think that is something to consider. If there 
can be maneuvering on both sides, I think it should be prevented. 

Mr. Parman. But you would have to leave to the plaintiff at least 
the opportunity to seek the best forum, if you leave the damages to 
the discretion of the court. 

Mr. Witson. Of course, it isn’t the plaintiffs who are complaining 
about treble damages. 

Mr. Parman. I know they are not. They of course favor it. But 


they would have some concern if you left it to the court entirely. And 
of course certain courts express themselves against large damages, 
always give the minimum amount. The plaintiffs would seek juris- 


diction, and they have opportunities to seek many jurisdictions. They 
would seek the jurisdiction where they would have a little better deal. 
Naturally they would. 

Mr. Hituine. You don’t have much faith in the Federal court act ing 
in a discretionary way. 

Mr. Parman. Yes: I have faith. 

Mr. Hituinas. But you don’t think they should be allowed to look 
at all the extenuating circumstances ¢ 

Mr. Parman. In criminal cases that is fine. But these cases are 
different. If the concerns are guilty of acts that they would have to 
be guilty of for any damages, then treble damages wouldn't be unrea- 
sonable at all. 

Mr. McCuniocnu. How about these twilight zones of antitrust law 
that become fixed not by law but by court procedure ? 

Mr. Parman. There are more of them in fact than fancy, I believe. 
These twilight zones are where they are just trying to do everything 
possible not to violate the law by getting right up to it. I think they 
should stay away from it entirely, stay out of the twilight zone. 

Mr. McCurixvocu. In the past there has been great change in the 
interpretation of the law and the decision of the courts with respect 
to that law. 

Mr. Patrwan. That’s right. 

Mr. McCuntitocn. Where there might have been good faith on the 
part of the defendants, and if there be mandatory provisions for treble 
damages, that good faith of course is not considered and cannot be 
considered, 

Mr. Parman. Well, what you have said as an attorney could be 
considered by the court o1 maybe by the jurisdiction. 

Mr. McCutiocu. No; the man is either guilty or not guilty, and the 
trebling of damages is mandatory. 

Mr. Parman. But, gentlemen, don’t weaken our antitrust laws, 
because they are weak enough like they are. 

The CHarrMaAn. Before we leave this discussion about taking away 
power from the court, on Monday of this week, in the bill in connec- 
tion with the powers of District judges in the District of Columbia, 
we took away their discretion, and in certain cases we said that they 
should not have the right to put a prisoner on parole or probation, 
and we took away their right to suspend sentence. That action didn’t 
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mean that we no longer had confidence in the District courts. I think 
if we do that in that case we could also do it in the case of treble 
damages and continue to say that the courts must inflict the treble 
damages. 

Mr. Wituis. How long has that provision been in the law, Mr. 
Chairman. 

The CHarMan. Since the law was passed away back in 1914. 

Mr. Wiuus. Is there anything in the record to show that that hasn't 
worked well, that somebody in the twilight zone has been damaged ? 
Is that enough to justify a weakening of that provision ? 

The Cuainman. No. The only persons requesting the change are 
apparently the motion-picture producers who are now confronted 
with a spate of treble-damage actions, and they want to have relief. 
That is the sum and substance of it. I have been a member of this 
Judiciary Committee for more than two decades, and I have never 
heard any testimony, to any appreciable degree, that would indicate 
any required change in this statute. All these years there has been 
great satisfaction. Now suddenly we have this pressure, and it comes 
primarily, gentlemen, from one source which seeks to have that change 
in the statute. 

Mr. Hiturnes. Mr. Chairman, I am a little confused on this dis- 
cretion provision. I remember your reference to the debate on the 
District of Columbia minimum-sentence bill, the District of Columbia 
crime bill, and, as I remember the debate, you were arguing in favor 
of putting the discretion in the hands of ‘the judges, “and you were 
opposing a minimum-sentence provision. And now, as I understand, 
you have advanced an argument against a discretion provision in the 

treble-damage legislation. I wonder if you could clarify that. 

The CuatremMan. Yes; very easily. In one case we have a human 
being involved and wé don’t have sacks of potatoes. There is a big 
difference between a case involving the spending of a man’s life or 
portion of his life in jail and the question of money damages against 
those who offended against our economic laws; a big difference. 

Mr. Wiutson. Mr. Chairman, I don’t think there is anything un- 
usual about what the House did. In Texas we have laws where a man 
could never receive a suspended sentence. And I understand there are 
a good many States that have. 

The CHarrmMan. I didn’t mean to argue against what we did the 
other day. I simply raised the point that we still have great faith in 
the courts. 

Mr. Parman. Even the judges are not given that discretion. 

Mr. Witson. The jury has to do it. 

Mr. Parman. The judge doesn’t have that discretion. So this 
should be one where treble damages are not up to the judgment of 
the court. 

Mr. Chairman, I thank the committee for the work that is being 
done on these antitrust laws, and I certainly hope you don’t do any- 
thing to weaken them. You have been going in the other direction 
and I hope vou continue in that direction. 

And I want permission to file an additional statement on that 
section 5. 

The CHatrrmMan. You have that permission. 
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We are very grateful to you. And I want to say that you have 
been very busy all these many years in protecting the rights of small 
business. 

Mr. Parman. Thank you. 

Mr. Bryson. Somebody designated you as “Mr. Small Business.” 

Mr. Patrman. That sounds like a good name. I don’t generally get 
good names. I get bad names. 

(Supplemental statement by Mr. Patman is as follows:) 


SUPPLEMENT TO THE STATEMENT OF HON. WRIGHT PATMAN BEFORE THE SUBCOM- 
MITTEE ON THE STUDY OF MONOPOLY POWER OF THE COMMITTEE ON THE JUDICIARY, 
JUNE 7, 1951 


Mr. Chairman, I wish to supplement my remarks on H. R. 8408, which is 
before your committee for consideration, by pointing out the dangerous ambiguity 
which exists in section 5 (a) of the measure. The language in this section will, 
in my view, effect a radical change in the existing antitrust laws by expressly 
limiting the use to which a private litigant may avail himself of a final judgment 
or decree obtained by or on behalf of the United States 

Section 16 of the Clayton Act entitles a private party to “sue for and have 
injunctive relief * * * against threatened loss or damage by a violation 
of the antitrust laws * * *.” This provision of the law has been a material 
aid to private litigants who are seeking injunctive action It has permitted 
them to take full advantage of the extensive and expensive ground-breaking 
activities of the Government, and, what is more important, it has served as 
an inducement to such parties to institute such action by providing them with 
some assurance that their efforts will not be in vain. 

Referring now to section 5 (a) of H. R. 3408, the language. of the bill states 
that “A final judgment or decree rendered in any civil or criminal proceed- 
ing * * * brought by or on behalf of the United States * * * = shall be 
prima facie evidence against such defendant in any proceeding brought pursuant 
to subsections 4 (a) and 4 (b) against such defendant * * *.” The sub- 
sections 4 (a) and 4 (b) referred to deal exclusively with suits for treble damages 
by a private party and suits for actual damages by the United States. In other 
words, this measure will specifically exclude the use, in an injunctive proceed- 
ing by a private litigant, of a judgment obtained by the Government in a civil 
or a criminal proceeding against the same defendant. 

Mr. Chairman, if it is the intent or effect of the bill now before vou to strike 
from the statute books the existing right of private individuals to utilize a 
final judgment obtained by the Government as prima facie evidence in a suit 
for injunction, then I wish to voice my most vehement objection to the measure. 
The other fine points in the bill are overshadowed by a proviso which will make 
ineffectual an existing deterrent toward the creation of monopoly I commend 
for the committee’s consideration a revision of the language on line 24 of the 
bill, under section 5 (a), so that it will be coextensive with the language in 
section 5 of the Clayton Act. 

Mr. Stevens. Mr. Chairman, before you proceed with the next wit- 
ness, | wonder if it would not be appropriate to introduce a couple 
of documents. 

The CHarrman. Yes. 

Mr. Stevens. First of all there is a letter from Kenneth C. Royall, 
addressed to the chairman, which he requested to have read into the 
record. I won’t read all of it, but I will summarize it very briefly. 

First he states that in accordance with your request he encloses a list 
of treble-damage antitrust cases now pending against the motion- 
picture companies. Then he states that the total of the amount pend- 
Ing 1s approximately $340,000,000. 

Mr. Keratine. Is this $340,000,000 single damages, or does that 
represent treble damages? 

Mr. Stevens. That represents treble. 
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mean that we no longer had confidence in the District courts, I think 
if we do that in that case we could also do it in the case of treble 
damages and continue to say that the courts must inflict the treble 
damages. 

Mr. Wituis. How long has that provision been in the law, Mr. 
Chairman. 

‘The CHAiRMAN. Since the law was passed away back in 19/4. 

Mr. Writs. Is there anything in the record to show that that hasn't 
worked well, that somebody in the twilight zone has been damaged ? 
Is that enough to justify a weakening of that provision ? 

The CHairman. No. The only persons requesting the change are 
apparently the motion-picture producers who are now confronted 
with a spate of treble-damage actions, and they want to have relief. 
That is the sum and substance of it. I have been a member of this 
Judiciary Committee for more than two decades, and I have never 
heard any testimony, to any appreciable degree, that would indicate 
any required change in this statute. All these years there has been 
great satisfaction. Now suddenly we have this pressure, and it comes 
primarily, Pehl lemen. from one source which seeks to have that ch inve 
in the statute. 

Mr. HILLINGs. Mr. Chairman. Tama little confused on this dis- 
cretion provision, | remember your reference to tl e debate on the 
District of Columbia minimum-sentence bill, the District of Columbia 
crime bill, and, as I remember the debate, you were arguing in favor 
of putting the discretion in the hands of the judges, and you were 
opposing a minimum sentence provision. And now, as { understand, 
you have advanced an argument against a discretiol provision in the 
treble-damage legislation. I wonder if you could clarify that. 


The CuatrmMan. Yes; very easily. In one case we have a human 
being involved and wé don’t have sacks of potatoes. There is big 


a 
life or 


difference between a case involving the spending of a man’s ] 
portion of his life in jail and the question of money damages avgalnst 
those who offended against our economic laws; a big difference. 

Mr. Witson. Mr. Chairman, I don’t think there is anything un- 
usual about what the House did. In Texas we have laws where a man 
could never receive a suspended sentence. And I understand there are 
a good many States that have. 

The CuarrmMan. I didn’t mean to argue against what we did the 
other day. I simply raised the point that we still have great faith in 
the courts, 

Mr. Parman. Even the judges are not given that diseretion. 

Mr. Wirison. The jury has to do it. 

Mr. Parman. The judge doesn’t have that discretion. So this 
should be one where treble damages are not up Lo the judgment of 
the court. 

Mr. Chairman. I thank the committee for the work that is heing 
done on these antitrust laws, and I certainly hope you don’t do any- 
thing to weaken them. You have been GOING in the other dire: tion 
and I hope vou continue in that direction. 

And I want permission to file an additional statement on that 


section 5. 
The CuarrMan. You have that permission. 
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We are very grateful to you. And I want to say that you have 
been very busy all these many years in protecting the rights of small 
business. 

Mr. Parman. Thank you. 

Mr. Bryson. Somebody designated you as “Mr. Small Business.” 

Mr. Parman. That sounds like a good name. I don’t generally get 
vood names, | vet bad hames., 

(Supplemental statement by Mr. Patman is as follows:) 


SUPPLEMENT TO THE STATEMENT OF HON. WriGHtT PATMAN BEFORE THE St OM 
MITTEE ON THE Strupy or Monoro._y POWER OF THE COMMITTEE ON THE JUD : 


JUNE 7, 1951 





Mr. Chairman, I wish to supplement my remarks on H. R. 35408 his is 
before your committee for consideration, by pointing out the dangerous ambiguity 
which exists in section 5 (a) of the measure The language in this sect 
in mv view, effect a radical change in the e sting antitrust l sb eX] S 
imiting the use to which i private litigant may avail himself of a final judgment 
or decree obtained |} behalf of the United States 

Section 16 of the Clavton Act entitles a private part to “sue for and ! ve 
njunctive relief * * against threatened loss or damage by a violation 
of the antitrust laws * * *.” This provision of the law has been a materia 
aid to private litigants who are seeking injunctive action It has permitted 
them to take full advantage of the extensive and expensive ground-breaking 
activities of the Government, and, What iS more important, it has served as 
an inducement to such parties to institute such action by providing them with 
some assurance that their efforts will not be in vair 

Referring now to section 5 (a) of H. R. 3408, the language of the bill states 
that \ judgment or decree rendered in any I rimina proces 
ing * * brought by or on behalf of the United States * * * all be 
prima facie evidence against such defendant in any proces gb ght } suant 
to subsect ns 4 { ) and 4 (b) against such deft nt . The 
sections 4 (a) and 4 (b) referred to deal ex« lusively with suits for treble damages 
by a private party and suits for actual damages by the United States In other 
words, this measure will specifically exclude the ~ i! njunctive proceed 
ing by pr ite litigant, of a dgment obtained by the Government in a civil 
ora crimil proceeding against the same defendar 

Mr. Chairman, if it is the intent or effect of the b now before vou to strike 
from the statute books the existing right of private individuals to utilize a 
final judgment obtained by the Government as prima facie evidence in a suit 
for injunction, then I wish to voice my most vehement objection to the measure. 
Che other fine points in the bill are overshadowed by provi Which will make 
ineffectual an existing deterrent toward the creation of monopoly I commend 
for the committee’s consideration a revision of the language on line 24 of the 
bill, under section 5 a), so that it will be coextensive wit the anguage in 


seEctic the Clavton Act 

Mr. Stevens. Mr. Chairman, before you proceed with the next wit- 
ness, | wonder if it would not be appropriate to introduce a couple 
of documents. 

The CHarrmMan. Yes. 

Mr. STEVENS. First of all there is a letter from Kenneth C. Royall, 
addressed to the chairman, which he requested to have read into the 
record. I won't read all of it, but I will summarize it very briefly. 

Iirst he states that in accordance with your request he encloses a list 
of treble damage antitrust cases now pending against the motion- 
picture companies. Then he states that the total of the amount pend- 
Ing 1s approximately $340,000,000, 

Mr. Kerartrine. Is this $340,000,000 single damages, or does that 
represent treble damages ? 

Mr. Srevens. That represents treble. 
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He goes on to explain that that figure of $3840,000,000 is considerably 
larger than the amount of $185,000,000 previously mentioned at the 
hearings for two reasons: First, the inclusion of treble-damage suits 
brought by persons other than exhibitors, including the “writers’ suits” 
in California: and, second, the addition of other suits, some of them 
new suits, not included in the original compilation. 

He goes on to point out that approximately 83 percent to 85 percent 
of the total of these cases are in States in which the applicable statute 
is less than 6 years, and that from two-thirds to 84 percent are in 
States where the statute is 3 years or less. And he then argues from 
that fact that the etanaen is extremely serious and points out how 
unjust and serious would be any statute which would retroactively 
extend the period of limitations. He also suggests that the amount 
pending is pertinent to the question of whether or not the trebling of 
damages should be discretionary with the court. He says it should be 
left to the discretion of the court and should not be mandatory. 

That is the substance of his letter. 

Then in addition, since the question of the amount prayed for in the 
complaint is the basis ot these fimures I should say there are three or 
four cases listed in Mr. Royall’s letter were actual judgments are 
involved—I thought it appropriate to read into the record the prayer 
of two complaints in actual litigated cases. The first of them is the 
Milwaukee Towne Corp. versus peo: set al. It is a case now on 
appeal in the Seventh Cireuit Court of Appeals. 

Mr. Gotpsrrern. How many defendants were there in that case 

Mr. Stevens. Do you want me to read them / 

Mr. Goupstrein. Just tell us. 

Mr. Srevens. It is against the major distributors of motion pictures, 
and | presume there are five or eloht I believe there are eight. 

The CHarrmman. As a matter of fact, in most of these cases there are 
always numerous defendants. 

Mr. Stevens. The compl: int was filed on July 20, 1948, as is shown 
by page 3 of the record. The prayer of the complaint—I won't read 
it all—but referring to page 11 of the complaint, it requests damages 


/ 


in the amount of $350,000 single or $1,050,000 treble. Then referring 
to the judgment which was actually entered, the judgment is shown 
on page 3350 of the record. The judgment actually entered is in the 


amount of $1.295.878.26, or approximately a quarter of a milhon dol- 
lars in excess of the prayer of the complaint. 

Mr. Kearine. How did they do that ? 

Mr. Witson. Was that for attorney =’ fees ? 

Mr. STEVENS. The attorne vs’ fees were not neluded., and there was 
no amendment of the comp ylaint. Ap pare ntly the Federal rules do 
not limit the amount of recovery to the amount prayed for. 

Mr. Winson. He could offer an amendment to his petition. 

Mr. Srevens. I believe you will find that there is no amendment in 
the record. And I believe it was understood by the eourt in this case 
that the Federal rules permit the entry of a judement in excess of the 
amount praved for. I don’t have the citation before me, but I can 
get it. 

Mr. Bryson. I know one case in a State court where the jury came 
out and asked if they were confined to the amount asked for. 

Mr. Stevens. That is the practice in many States. 
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Then, in addition to the judgment which I have read, there was a 
judgment for attorneys’ fees such as Mr. Wilson has referred to on 
page 3625 of the record in the sum of $225,000 and a judgment for 
costs of $4.871.63. 

The Cuarrman. You are familiar with that case, and 1 believe you 
previously mentioned to us that you participated in it. Isn't that 
correct é 

Mr. Srevens. I am familiar with it. I did not participate in the 
trial of the case, but the firm with which I was previously associated 
did. 

The Cuatrrman. Can you tell us whether the fee allowed to the law 
yers represented a large amount of work ¢ 

Mr. Srevens. The record shows that the plaintiffs chief trial attor- 
ney and his two assistants spenta total of 2.35594 hours on the case. 

Mr. Keatrine. That was in Chicago? 

Mr. STEVENS. Yes: before the Honorable Judge Barnes. 

The CuarrmMan. Did the court fix the fee ¢ 

Mr. Srevens. The trial court fixed the fee. 

The CHatrman. Is that always the case 
made between lawvers— 

Mr. Srevens. I believe, Mr. Chairman, in the Clayton Act there is a 
specific provision that the party, in addition to recovering judgment, 
is entitled to a reasonable attorneys’ fee, which is fixed by the court. 

I think it is also pertinent to point out, in view of the testimony 


¢ Arrangements can he 


which has prey ously been fiven about the necessity for a long period 
of limitations in order to permit the plaintiff and his counsel to have 
ample time to get his case on file, the time which was required in this 
case as shown by the record. Tl e complaint was filed on July YO. 1948, 
[I note on page 3389 of the record, where the amount of fees was being 
discussed, the plaintiff’s counsel, Mr. McConnell, was asked, “Now, 
when did you begin work on the instant case/” And he answered, 
“May 25, 1948.” And the judgment, I believe, is one of the largest 
that has been obtained in any of these cases. 

The Cuarrman. We would have to go into all these cases to reach 
a fair and accurate conclusion. 

Mr. Srevens. Of course, I don’t mean to imply that in all cases 
the amount of judgment will be as large as the amount prayed for in 
the complaint. 

| have another one I would like to just mention briefly. 

Mr. Kearine. In this case on appeal did the defendants raise the 
point that the court allowed more than the complaint prayed for? 

Mr. Stevens. After research they decided not to raise that point, as 
I understand, because they were convinced that the rules permitted 
it. ; 

The other complaint is in the case of Bigelow v. RKO et al.—was 
decided by the Supreme Court after—— 

Mr. Keatine. Is that against all of the producers ? 

Mr. Stevens. Yes. The complaint was filed in 1942. It is a case 
that has been disposed of on appeal. On page 3 of the record the 
prayer of the complaint asked for a judgment of $360,000, and on page 
2127 the judgment appears, and the judgment allowed is in the amount 
OT SHB60,000, exactly LOO percent, 
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Now, as I stated before, I certainly don’t want to attempt to create 
the impression that the judgment will always be 100 percent. These 
cases are merely suggested as examples of the large amounts of money 
that may well be involved. 

Mr. Wiison. We are all lawyers. We all know that the plaintiff’s 
lawsuit is like drilling a well. You get a dry hole sometimes. 

The Cuarrman. I think the conclusion might be drawn in these 
particular cases that the damages prayed for in the complaint were 
increased later on. My experience has been that you always ask for 
more than you are entitled to—the sky is the limit. So, when Mr. 
Royall stated these vast amounts, I think we can draw the conclusion 
that these amounts are rather larger than the actual. 

Mr. Srrevens. I don’t mean to imply anything to the contrary. 

Mr. Hiuures. I might just comment, too, Mr. Chairman, that I 
think that one case counsel has read into the record is particularly 
significant in showing that only 2 months were required in the prepa- 
ration of the case but one of the largest recoveries was made. 

Mr. Keating. That was 2 months before the complaint was filed. 

Mr. Hitirnes. I stand corrected on that. The testimony of Mr. 
Morison was that it would take years of preparation before filing the 
complaint, and therefore it was necessary to haye the 6-year statute. 
That certainly is contradictory evidence. 

(KXenneth C. Royall’s letter and insertion are as follows :) 


DWIGHT, RoYALL, Harris, Korcer & CASKEY, 
New York, N Y., May 3, 1951 
Hon. EMANUEL CELLER, 
Chairman, Special Subcommittee of the 
Committee on the Judiciary, Washington, D. C. 

Dear Mr. CeLLter: In accordance with your request, I enclose herewith a list 
of treble damage antitrust cases now pending against the motion picture produc- 
I believe this list includes all of the cases now pending in 


Ing companies, 
It is, of course, possible that a few 


the trial courts and in appellate courts. 
cases muy have been omitted. 

As requested, the number of pending cases in each State is shown and the 
amount of damages are set out for each case. We have also noted the statute 
of limitations applicable in each State in which cases are pending 

You will observe that the periods of limitation set out differ in certain States 
from the periods originally given to the committee. The latter were taken from 
information prepared by your committee last year. The different periods in 
the enclosed list are due, in part, to a reexamination of the statutory provisions in 
the various States, and to the fact that the applicable statute is being litigated 
in pending actions in certain States, including Illinois, Missouri, Utah, Minne- 
sota, Texas, and Michigan 

The list shows that the total amount of pending cases is approximately $340,- 
000,000 (more exactly, $339,555,925.62). This does not include the several cases 
in which the amount of damage is not stated. 

This figure of $340,000,000 is considerably larger than the amount of $185,- 
000,000 mentioned at the hearing. The reasons for the increase in amount are: 
first, the inclusion of treble damage suits brought by other than exhibitors (in- 
cluding therein the “writers’ suits’ in California); and, second, the addition of 
other suits, some of them new suits, not included in the original compilation. 

However, whatever the reason, the amount of pending cases is both astound- 
ing and serious. It indicates that my original prophecy that with an increase 
in the statutory period the amount of pending actions might well exceed $600,- 
000,000 was most conservative. It would now appear that it might well require 


affirmatively restrictive legislation to keep the amount below that sum. 


Another important feature of this compilation is the fact that from $283,- 
469,723.20 to $290,017,487.71 (depending upon the applicable statute of Georgia, 
Michigan, and Minnesota) of these cases, or from 83 to 85 percent thereof, are in 
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States in which the applicable State statute is less than 6 years 


from $288,136,487.71 to $225,871,970.20, or from 84 to 66 percent 


is in States in which the applicable statute is 3 years or less. 


This indicates the serious situation which would exist if the statutory per 
unjust and serious would 


were fixed in excess of 3 years It also shows how 


109 


Furthermore, 
of the total, 


od 


be any statute which would retroactively extend the period of limitation 
We believe that the list requested by you greatly fortifies the position which 
we presented to the committee. It also emphasizes the wisdom and necessity ol! 


the amendment suggested by certain members of the committ 


; 


that is, the 


amendment leaving to the discretion of the trial court e question of whethet! 


damages in excess of actual damages should be awarded 


I am sending a sufficient number of copies of this letter and of 


exhibit for each member of the committtee 
If there is any other information you desire, p e « 
With the best of personal wishes, I am, 


Respectfully, 


K 
Pe l trehle damage ntit st litigation against 7 ) 
t 

Rat 
Colorad 
Delawar 
ry , 
F ’ 


‘ 


th ittached 
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Pending treble damage antitrust litigation against motion-picture 
compdanies—Continued 
4 I th of sta l ’ 
; t ma 
7 wh ") 
> 00. 0 
‘ nH) UK 
S16, GOS. 04 
y 5) th) 
wh) ”) 
88. GOR. O4 
00. OO 
20 WH) n 
M 
) 
Ny 
M 
1 ‘ 
1). OO 
{ x x) 
» uy 
. " 
( 
ta + 
”) 
1). 000. OF 
") 


\ t t t ead 
Judg ! ‘ 
i 
i 
| 
i ! 
| 
‘ 
‘ 
j 
i ( 
i 
| a 
] 








| 





STUDY OF MONOPOLY POWER 11] 


Pending treble damage antitrust litigation against motion-picture 


com panices—Continued 


} 
| 

4 

The Crarmman. Mr. Mvers. we will have you resume your test 
mony We are orateful to vou Tor coming back to us 


STATEMENT OF ABRAM F. MYERS, GENERAL COUNSEL OF 
ALLIED STATES ASSOCIATION OF MOTION PICTURE EXHIBI- 
TORS—Resumed 


Mr. Myenrs. I have been very much enlightened, Mr. Chairman. 

My name is Abram F. Myers. I live in Washington, D.C. I am 
the vel eral counsel of the Allied States Association of Motion Pictur 
Exhibitors, and I appear by invitation of the committee to complete 
a stutement wh ch | began on May 

On ni forme} appearance I filed with the ( lerk of the COMnNLtTee 
‘1 writtel stutement which. when prepared, represented il] my 
thoughts in regard to bill H. R. 3408 and my comments on the test 
mony that had theretofore been given in 1'¢ ference thereto J had 
covered two-thirds of that statement when the subcommittee was 
obliged to adjourn the hearing. My full statement was, however, in 
cluded in the transcript of the hearing and accordingly has been avail- 


able to members of the subcommittee in the meantime, 
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1] 


The unread portions of the statement, for the most part, had a bear- 
Ing on the t testimony of : . former witness concern ing’ whose statements 
I was invited to comment. Unless the subcommittee particularly 
wishes me to do so, I will not take the time now to complete the read- 
ing of my statement. Instead, I think it will be more profitable briefly 
to summarize the unread portions and then proceed toa consideration 
of the bill itse If. and of amendments that have been suggested in ref- 
erence to it. This subcommittee, I am sure, is concerned with legis- 
lation, not the internal affairs and prob ‘lems of the motion-picture 
industry. 

In the unread portions of my statement I expressed my under- 
standing of and deep sympathy with the predicament in which the 
film companies now find themselves. There is a temptation for me, 

ounsel for a group of inde pe ndent theater owners, to dismiss the 
matter by saying, “They have sown the wind and they shall reap the 
whirlwind.” But I recognize that there is a problem, and that it 
fects everyone in the motion-picture business, and I mentioned the 


explorations that have been made looking toward the establishment 

} | i? ‘ey Tt ry ‘ 7 ths 1 \ ] ) ole , } tT +} , , sy? y var ey o 

of an arpitration tem that would make resort to the courts unneces 
eter ney 4 band ™ sex I willhaven , thor his later 

sary ina great many Cast Will have more to say about this tater on. 

| took note of Live riticisms leveled agall st forme! attorneys of 

the By | artment of Ju { e who, as private practitioners, have repre- 


sented independent exhibitors in litigation against the motion-picture 
tiust. In this connection I pointed out that the availability of such 


experienced counsel to the 1 dependents served merely to e jualize the 
advantages posses ed by the film ( mipanl les by virtue of their oreat 
corps of lawyers who are expe! ideal both in the intricacies of the 
motion-picture b f ind of the antitrust laws. 

Mr. Hintings. You are a former Department of Justice attorney 


VOLTS it. ire Vou not, Mr. Myers? 
Mr. Hitimes. That statement that you have just made could be a 


Mr. Myers. Congressman Hillings, I suppose you have some regard 


ey ile . 1] ‘ 
wutes of 11m LLIONS, If you are golng to pull 1 2U-vear statute 
on me, or 22 years, I will feel real bad about it. 


Phe CuatrrkMan. How many years have you been out of the service ? 
Vii MYERs. | eit the Fede) i] ‘| race (Comm On, Mr. {( Daltiian, 


} ~ 
NI fro] i \ | a) VO ‘ I 1h} 1 ! 
‘ é ‘ eve hee} terest nh subseq t to tha 
: ' 
(a el It} i. ited ) \ oT j ( l ) i Vo) 
‘ rt {T) 1/ 
were a Grovernment oli i 
Mr. Myers. No case. The only case in which I ippeared that wa 
pending in the Antitrust Division when I was there [ appeared in 
trie hay na bee Chili ubp ved by tiie pal eS 
Ilowever, Mr. Chairman, I don’t want to take an overrighteous at 
titude about that. If I had appeared for an independent exhibitor u 
ome case pwain t the film companies ] wouldn't feel « willed Ipon to 
apole Crise fo. if UllLies | | appre l ed unle s | h id I sole Vay solicited 
: } , : . : | | 
that business on the basis of my familiarity with it in the Department 
of Justice, because most young lawyer n the Government service 
tak dale wc aincutl { eee ee ] ] 
are 1looKkIng Torward sometime or another to a connecti1o1 Vith a org 
industry. You sometimes see them exercise the or ites real to ac 








< 
) 
t 
I 
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commodate or make a little good will with such industries. And if 
you are going to say that they cannot under any circumstances prac 
tice law in matters along the line of their experience in the Govern- 
ment, you are going to make the Government service very unattractive 
to young lawyers. . 

Mr. Hituines. Of course, it would be questionable where they would 
leave the Government service and vo to work on the very case that 
they had been handling in the Government service, which has beet 
the case in the past, according to the testimony given. 

Mr. Myers. That was Mr. Royall’s statement. Let us see whether 
his ( hie nts have availed themselves of that kind of talent 

The CHarrmmMan. Mr. Royall was in the Government ery » TOO, 
wasn’t he? 

Mr. Myers. Yes: a 
“Mr. Secretary.” 

I do not criticize it. I see nothing wrong with it. It is a 


] Know how mu 1 ¢ ents enroyv the iererse 


- 
> 


pract ©. aihe 
shown to men of that type when they appeal court and vefo1 
mittees. 

Mr. Hitwtinas. I don’t mean to d sagree wit \ r theory 
man mn the Government service obt LNs valuabl expel 


serving the Government und should be illo ved to vo in privat 


tice and use that experience, But I think the difficulty ‘ i 
where lawvers are allowed to leave the Government servi 1 
to work in the private field on cases \ ch thev handled for (yx 
ernment There was testimonv fro Mr. Rovall in that resp 

Mr. Myers. I can give you examples. Here is one: , 

Jame V. Have Siu el |! ) hs t ad tnt r ( 
Was a inv Cure iavo te a ee befor { 
Wil opposed DV the ol 1 y eX tors i | ~ 
the itter he went Wa mil law fir Dor | 


brought by lependent exhibitors against t ny od 
film comp for violation of t] ntitrust 

Now. il ‘ of that ind there are other exampt I don't 
too serio ly the great show of ind enation that 1 ci ere 
a few ittorneys ng stepped nto the arena to battle fo 
exhibito o have been despoiled by the trusts. 

Mr. MceCunntocn. Well. of course, if it be wrong a 
ance with good ethics, it does not matter for whom the counsel appears. 
whether it be for an independent or for one of the ompanies which 
has been charged with violating the antitrust law. At least. that 
my Opmion, 

Mr. Myers. I quite agree with you. 

Mr. MceCunLbocn. Whenever an attorney at law uses i) formati« 
secured in one capacity to advantage in au opposite capacity. the 
hat IS to be condemned Vi hether it isin or ont of the Croy\ ! t. 
matter for whom he may appear. That is mv opinion. 

Mr. Myers. I quite agree with vou, but I do * thi { 
situation, What these lawyers do is to get very \ lnable ex) erences 
in antitrust law and antitrust litigation. There are no facts t 


I can think of that would be of any particular service to them in a 
private suit brought against a trust that had been prosecuted while 
i 
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they, were in the Antitrust Division. The only evidence they can use 
1S the evidence authorized by section 5 of the ¢ lavton Act. which is 
the final judgment in the Government suit, and that speaks for itself. 
Congressman Patman, who has been a very stanch upholder of the 
antitrust laws, in speaking here this morning, mentioned—and I think 
inadvertent ly—that evidence in Government cases could be used in 
private suits. Of course that is not so. Ina private suit vou must 
develop your own evidence, and it is only the decree that constitutes 
prima facie ey idence of those questions of fact as to which it would be 
an estoppel between the parties to the judgemet t itself which is, afte 
all, fairly narrow And it usually helps only on the question of 
proving the CONSpirrac \. 
~ Mr. Srevens. Mr. Myers, in order to make the record clear, as to 
that statement abo 
solicited RKO as a « 
Mr. Myers. Not 


solicited eases, 


t Mr. Haves. vou did not meat to imply that he 
> ° e r< 

lent / 

for a moment. Nor do | th nk the others have 


| do not know how interested the committee mav be n this. but 
| would like to mention something that has come to ni attention 
about the treatment that was accorded to a former attorney oft the 
Department of Just ce whom | have known for TAT years and liked 
very much. There was a post card sent out by some publisher in Phila- 
delphia offering to furnish copies of a brief which this lawyer had filed 
In a case which he had. In other words, this enterprising fellow 
and I get his literature all the time—duplicates in some form docu- 
ments, public documents, that he picks up. Now, he doesn't have to 
have the permission of anybody to do that. I didn’t have to ask the 
question, because | know the man he is a ventleman and a very 
punctilious lawyer—but I did ask him, in view of what was said before 
that committee, “Did you authorize the sending out of this post eard ?” 

And he said, “Of course not. I never heard of it until one came 
to my office.” 

And I th nk it is a pretty serious thing. [t mputed unethical 
conduct, gGhamperty, and so forth, to a man who has served well the 
Crovernment. 

The CHAIRMAN Suppose you goon with your statement, Mr. Myers, 

Mr. Myers. I will be glad to. 

Also, I sa d | ad d not thn k the subcommittee should be overim 


pressed by the heures « ted concerning the total amounts ¢ laimed by 


the plaintiffs in the pending CaSeS, Plaintiffs never show restraint 
when alleging damages, 


Now, this morning somet|] ne Was pul in the record on that subject. 
; . 
I 


which I also dealt with in my origina memorandum. The question of 
qaemagves cannot he resolved Dy referring fo random cases The two 
cases mentioned this morning fr so appears the p! untiffs were repre 


sented by the same law firm 

The CHatrmMan. Are vou referring to the two cases Mr. Stevens 
mentioned earher 7? ] helieve. Vir. stevens, that vou sa d that you were 
| 


inniiiar with thes cases, 
Mr. Stevens. As [ stated earher, t 


he firm with wl I was pre 
viously associated was in both Cases, 
Mr. Myers. Did it represent all of them / 
Mr. Srevens. One of the defendants. But I don't tl < that is of 


anv relevance here. 
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Mr. Myers. I don’t think so either, but if we are going into the 
facts. let us get them all and let everybody make some explanation. 

| wired that firm—I am acquainted with Mr. McConnell, the chet 
member and | Fol this reply 

Replying to your inquiry re Bigelow and Powne cases, ve! n Bigelow 
wis S1LZO.000, s eas ad damhum in complaint 

Mr. Stevens. Is that the single damages or the treble 

Mr. MIyERS No: | think that is the verd Ct that he talk hoe abe 
However. vou should know more about it than I do. 


rhe \ ct the Towne case was $431,959.42 as $350,000 ad d 
| 
} 
Chat would indicate that it is the actual damage 
rrom participation in botl ses I know lowness of il n Towne 
established policy of mas MeConne to be conservative 
‘ I tes 1n all Comp 


| i so spoke to Nir. Gu ther. whos oned this,and hesa a that that 


peculiarly enough, al established poliey of that la 





think it better psvé hology to gel pretty close to the claim rather t] u 
far above it. ‘| hese are ll the. ature of freak cases I do ‘'t think vou 
will find many like them. 

The ¢ HAIRMAN, I don't see aly po nt i belabor hg these cases 

Mr. KEATING. ] don’t think that has any bearing, what some plan 
tiff rot in some other case. We all know that in some cases they vel 
a little more and in others they don't. 

Che CuarmmMan. Let us get on with it. We are getting too far afield 

Mr. Myers. I am very pp that you take that attituae I do 


not think it 1s releval - 


were PTO! tnere was ano j l ree | e (yovel Trit | is 1 i \ 
of th iete dants, and hene e pel ods of limita ere i ff ted 
Dy ect of the ¢ \ \i I car ot vet a e | | { '% 
Sitiuatie d | io not bette e subcommittee r 1 re 
breakdo oft e fil nies experienc eble-damag 
during e past Gor years. From trade-pape I eather tha 
the def qaants e Deel I Oli ist i ‘ paratys 
meager ] Ler tiie ts ive ere rt ( ( } othe i 7 ( r ¢ 
be l ed « t of mint Llidd 6 r expel ( V\ - i 
trie t tle rit { I i\¢t ! I t 1 i 

ladmed 

Mor the i wide pa at io nost of these judgment 
mit ¢ DUT ley ot ny pdoment Lie Cust pon inv one COMMpAany 
The complaints almost invariabl irge a conspiracy, and Tro five 

elg of the major film con mies are named, Sometimes Republi 
/ 1 nm W ot nun dete | lie rovel ment’ | ilso IS 
yorned \ generally o Oo] ve theatet I : undead 

e of ‘ ! { vy ned peruted tf filh 

on Tie i! | ( icy Plt ¢ et rs 

i Lore { pre id ove rr { irg orp ilo itevel 
imal ! { I ri v her to re }) fl] 
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APPARENT NEED FOR BILL H. R. 3408 


Since Congress has not provided a period of limitation for treble- 
damage actions under the antitrust laws, these cases are voverned by 
the State statutes of limitation I have not seen the list of State 
statutes handed to the subcommittee by another witness, and so I have 
ventured to prepare one of my own. This experience taught me not 
only that there is a wide variation in the periods of limitation pre- 

cribed by the several States, but that it is not always easy to determine 
which of several limitations provided by State law applies to this 


I 
} 


peculiar form of action. As to 21 States—Arizona, Calitornia, Colo- 
rado, Florida, Idaho. Kansas. Kentucky, Minnesota, Missouri, Ne 
hbraska, Nevada, New York, North Carolina, North Dakota, Ohio, 
Oklahoma, Oregon, South Carolina, South Dakota, Utah, and Wyo 


mInYg the problem IS § mpl fied by the fact that each has a period 
relating pe fically to actions for lial lity created by statute. 

Mr. Srevens. Excuse me. I wonder if you aren't oversimplifying 
the prol lem here by suggesting if is s mple 1 erely be Lu e the Statute 
of limitations refers to a “lability created by statute”? I haven't 


inalvzed the statutes in all the States w hi h ye ru named, but I do know 

that the State of Kentucky has such a statute is you point out, al { 
statute provides for a 5-vear period. 

L would like to draw the attention of the subcommittee to the eireuit 


court of appeals case reported in 73 Federal, second, at page 733, which 
> | | 1: 


holds that the statute of limitations referri eto “lability created by 
statute” is not applicable, and that the 1-year period of limitations 
pecified in the statute referring to actions for damages caused by a 
( )) COntTro ny 
Mr. Myers. Well, that tainly strength 1v point that there is 
ltv even in sels ng the mght limitatio hin a given State. 
However, I wasn’t familiar with the Kentucl I have it 
sted Le-yeal lin tol 
In 27 State \labama, Arkansas. Connecticut, Dela re, Georgia, 
Illinois, Indiana, Iowa, Louisiana, Maine. Maryland, Massachusetts 


Michigan, Mississippi, Montana, New Hampshire, New Jersey, New 
Mexico, Pennsylvania. Rhode Island, Tennessee, Texas, Vermont, 


Virginia, Washington, West Virginia, and Wisconsi the problem is 


mpl ited by the fact that there are no such per n tatutes Ac 

tions often are lass fied, for purposes of lim tation, accora ng to the 
ommon-law forms, such as “actions for trespass to persons and prop 
] te oe } > ' . , . 

ertyv, reali O personal, CIVII cLIONS Hot otherwis provided Tor, 
“sections fol damage Lo property. ‘all personal actions apart from 
actions of trespass to the person,” “torts for which trespass would le 


f j 
Porth, 


at common law,” and so 
As a result of my brief preoccupation with the subject T am afraid 
the courts may sometime have difh ulty in cee aing which of two or 
more State provisions apply to a part cular case. In short, 1t seems 
to me that it 1s in the interest of the proper administrat ion ot justice 
that Congress establish a uniform pel iod of limitation for all private 
actions authorized by the antitrust laws. 
My list of State tatutes, together with a re apitulation showing the 
States included in the several categories, has been handed to the 
; > 
t 


stenographer for such use as the subcommittee may wish to make of it. 


The CHarrMan. That will be accepted for the record 
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es of limitation are as follows:) 


STATUTES OF LIMITATION 
years. “Actions tor trespass to persons or to per 
yea Liability created by a statute ( I 1p 
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Tennessee: Three years. “Injury to real or personal property.” 
Texas: Two years. “Injuries to person or property 


Utah: Three years. “Liability created by statute of this State.” Otherwise 
$f years for “actions pot specifically provided for.” 

Vermont: Six years. “Tort for which no other limitation is prescribed.” 

Virginia: Five years. “Personal actions which would survive defendant, not 
otherwise prescribed; * * * for injury to real or personal property.” 

Washington: Three years. “Taking, detaining, or injuring personal prop 
erty * * * or for any other injury to the person or rights of another.” 


West Virginia: Two years. “Injury to real or personal property.’ 

Wisconsin: Six years. “Damages for injuries to property, real or personal! 
or for injury to person, character or rights of another not arising on contract.” 

Wyoming: Eight years. “Liability created by statute other than penalty 01 
forfeiture.” 

Mr. Myers. On my former appearance I inadvertently stated that 
California has a 6-year limitation. As a matter of fact, it is only 
3 years, as shown by the list. 

SIX years seems a fair limitation: If from the foregoing we con- 
clude that in the interest of uniformity and certainty Congress should 
legislate on this subject. the question arises, What period of limita 
tion should be described ¢ 

My research on the subject indicates that three States have a 1 year 
limitation 

Mr. Srevens. | wonder if you would identify those three States. 
We haven't seen that list. 

Mr. Myers. Yes. I have Arizona, Connecticut, and Louisiana. 

Five States have 2-year limitations, according to my list: Colorado, 
Massachusetts. Montana, Texas, and West Virginia. 

Thirteen States have a 5-year limitation: California, Delaware, 
Florida, Idaho, Kansas, Maryland, Michigan, Nevada, North Caro 
lina, Oklahoma. ‘Tennessee, Utah, and Washington. 

Four States have a 4-year limitation: Georgia, Nebraska, New Mex: 
CO, and Rhode Island. 

Six States have a 5-year limitation: Arkansas, Illinois, lowa, Ken 
tucky, Missouri, and Virginia. 

Sixteen States have a 6-year limitation: Alabama, Indiana, Maine, 
Minnesota, Mississipp1, New Hampshire, New Jersey, New York. 
North Dakota, Ohio, Oregon, Pennsylvania, South Carolina, South 
Dakota, Vermont, and Wisconsin. 

And Wyoming has an 8-year limitation. 

Mr. Witson. Have you figured the average of all the States / 

Mr. Myers. Yes, sur. I am going to do that in just a minute, if I 
may. 

My research on the subject indicates that three States havea ] year 
limitation, 5 States have a 2 year limitation, and 13 States have a 
o-vear limitation. ‘This gives us only ?1 States having 3 year periods 
or less. This, it seems to me, reveals the unfairness of the suggestion 
that the bill be amended to provide a uniform 3-year limitation. Let 
us peruse the matter a little further. Four States have 4-year limi 
tations; 6 States prescribe 5 years; 16 States prescribe 6 years: and | 
State—Wyoming—has an 8-year period. 

The average for the 45 States is approximately 4 years and 3 months 
(4.20). The average for the 27 States having perieds over 3 years 
is approximately 5 years and 6 months (5.55). 

‘The largest single category is the group of States prescribing a 6 
year limitation, and this includes the large industrial States of Indi- 
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ana, New Jersey, New York, Ohio, and Pennsylvania. Instead of 
using cumbersome population figures- -let me confess, In my office I 
don't have the latest census figures, unfortunately--I will refer to 
electoral votes. 

Mr. Krearine. Is this before the reapportionment / 

Mr. Myers. No, sir: this is on the basis of the last several elections. 

The Crairnman. The total electoral votes would remain the same. 

Mr. Hinures. California would have additional electoral votes 
for a three-statute. 

Mr. Myers. I hope the committee will appreciate that this is not of 
fered as a matter for argument, but simply as a method of illustrating 
my statement. 

The States having ao yeal limitation have a total of 213 electoral] 
votes, as against only 126 for the next largest category- the States 
havingas yeal limitation. The electoral votes of the 27 States hav ing 
limitations over 3 vears add up to 326—60 more than enough to elect 

President. The States with a limitation of 5 years or less have total 
electoral votes of only POD, which would afford small ( omtort toa bh idly 
beaten candidate. _ 

It seems to me, therefore, that the uniform 6 veal limitation pro 
vided in the bill is quite fair, certainly much fairer than the 5-year 
limitation proposed by another witness. It must always be remem 
bered that what Is here proposed Is general legislation. not special 
leg slation in the interest of the motior picture business. It will affect 
any injured persons and many industries besides the one industry 
that has come forward to Oppose the bill. I hope that this remedial 
leg slation will be passed without restrictive amendments which may 


led by a 


in the future prevent some independent businessmen, cdespol 
trust, tron maintaiming an action for the redress of his orievances, 

his next paragraph has to do with the matter that was discussed 
with Congressman Patman. If the committee is satisfied with the way 
n which the matter stands, I will just skip over that paragraph. 

The Cuairman. Yes: you may skip it. 

Mr. Myers. Thank you. 

(The part of Mr. Abram F. Myers’ statement that was omitted reads 


is follows: ) 
RESTRICTIONS SHOULD BE REMOVED FROM SecTION 5 (a) 


Assistant Attorney General Morison called attention to this defect in section 
> (a) of the bill, but it is of sufficient importance to beat repeating The bill 
would permit the use of decrees in Government cases as prima facie evidence only 
in private cases “brought pursuant to subsections 4 (a) and 4 (b) against such 
defendant,” et Those subsections relate specifically to private suits for treble 
damages and to suits by the United States for actual damages sustained by 
reason of violations of the antitrust laws. Section 5 of the Clayton Act (15 
U.S. C. A., see. 16) is much broader in that it authorizes the use of such decrees 
as evidence “in any suit or proceeding brought by any other party against such 
defendant,” ete 

I cannot see any reason for restricting the provisions of the Clayton Act in 
this fashion. The subcommittee should not overlook the fact that by section 16 
of the Clayton Act (15 U.S. C. A., see. 26) private parties are entitled to sue for 
and have relief “against threatened loss or damage by violation of the antitrust 
laws.” <A decree or judgment in a Government case may serve as pertinent and 
even necessary evidence in an injunction suit under this section, and the provision 
of the Clayton Act authorizing the use of such a judgment or decree in such a 
case ought not to be negated by the pending bill. 
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I respectfully suggest, therefore, that on page 2, line 24, of the bill the words 
“pursuant to subsections 4 (a) and 4 (b)” be deleted and that the words “by 
any other party” be inserted in lieu thereof. Except for seemingly inconsequen- 
tial changes in wording (e. g., “any proceeding” in place of “any suit or pro- 
ceeding”), the section will then be coextensive with and identical with section 5 
of the Clayton Act. 

Mr. Myers. Awarding of treble damages should not be confided to 
the discretion of the court: As pointed out in my formal statement, 
the treble-damage provision has been on the statute books for 61 
years. It has been invoked in many cases against many industries. 
It probably has done more to terrify would-be wrongdoers than all 
the prosecutions brought by the Attorney General. When a corpora- 
tion loses an antitrust case brought by the Government, the way is 
still open to settle it by a soft negotiated decree. But when a private 
party secures a money judgment there is nothing a monopolist can 
do but pay through the nose. This powerful deterrent to law break- 
ing should not be weakened merely to protect eight major film com- 
panies against the consequences of their own wrongdoing. 

[ am convinced that those companies by bona fide negotiation and 
agreement with other elements in the motion-picture industry can 
adjust practices—such as forced competitive bidding for films—and 
thus relieve much of the tension within the industry and pave the way 
for the establishment of an effective but economical arbitration system 
for the settlement of intraindustry controversies. I believe that con- 
troversies over runs and clearances, which account for so much of 
the pending litigation, can be satisfactorily arbitrated. I also be- 
lieve—and this view I share with Mr. Robert L. Wright, who prose- 
cuted the Government’s suit against the film companies—that claims 
for damages for violations of the antitrust laws also can be arbitrated. 
The primary purpose of such arbitrations would be to recover actual 
damages inflicted by law violators. The arbitrators, with the consent 
of the parties, could be authorized in proper cases to award punitive 
damages in an amount not to exceed twice the actual damages, thus 
clothing the arbitrators with full discretion in the matter of awarding 
treble damages. 

That could be accomplished within the industry without changing 
the general antitrust laws of the United States. All it requires is the 
will, the good will to go ahead and meet the situation. 

Mr. Wright’s article, published in the Arbitration Journal of the 
American Arbitration Association for June, was written with special 
reference to the condition in the motion-picture industry. It so 
clearly expresses the idea which I am seeking to convey to the sub- 
committee that I should like to read a few short passages therefrom: 

What then may be arbitrated? Perhaps the most effective use that could 
presently be made of arbitration would be a fair and expeditious disposition of 
the claims for damages resulting from past antitrust law violation by the major 
film distributors and the principal theater circuits. A lawyer spokesman for 
the major distributors recently complained to a congressional committee that 
his clients were threatened with disaster by the large number of treble damage 
suits filed under section 4 of the Clayton Act, which gives a private remedy to 
persons injured by antitrust law violation. If the distributors believe that such 
suits will result in their paying more than just compensation for injuries ac- 
tually sustained, they should take the lead in establishing tribunals in which 
an injured exhibitor may seek an appropriate damage award instead of prose- 
cuting a treble damage suit. 

Congress has created a liability for damages to the injured exhibitors which 
has somehow got to be discharged by those who inflicted the injury and who 
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profited handsomely in the course of inflicting it. In my judgment, the expense 
and hazards of treble damage litigation are so great that many injured exhibi- 
tors would have a better chance of recovery in an arbitration proceeding than 
by litigation. This would be especially true if the award could represent the 
amount of damage actually inflicted, perhaps with interest from the date of the 
injury, instead of the mandatory treble damage figure provided by section 4 of 
the Clayton Act. One unfortunate result of the mandatory aspect of that pro 
vision is that judges and juries are reluctant to award any datlages in causes 
where the violation is not a flagrant one, because they regard an award of treble 
the amount of such a loss an injust enrichment. 

In order to conform a damage arbitration system to the purposes of the 
Clayton Act, it would be necessary to empower the arbitrator to award punitive 
damages where he found that a flagrant violation caused the injury, but a figure 
treble the amount of the actual damage, might well be used as a ceiling instead of 
as a mandatory award. Any award of attorney's fees, also mandatory under 
the Clayton Act, might also be left to the discretion of the arbitrator and based 
upon consideration of the nature of the violation and the financial circumstances 
of the complainant 

The CHarrMan. I think you mean by that, Mr. Myers, that here 
is an opportunity for the motion-picture people to clean their own 
house and work out satisfactory arrangements between the distrib- 
utors and theater owners, and that they should not, because of the 
particular case, ask us to weaken our antitrust laws. 

Mr. Myers. That is my point exactly. 

Mr. Srevens. But in the arbitration system that you are recom- 
mending you do suggest that the arbitrator be given the discretion 
between awarding single damages or treble damages ¢ 

Mr. Myers. My primary purpose would be to ascertain the damages. 
Whether or not they would be punitive would be left to the discretion 
of the arbitrator. If you are going to ask the next question which I 
see on top of your mind, “Well, why not the court?” I say, well you 
don't have the jurisdictional questions in an arbitration case. You 
don’t have the parties pulling and hauling, the plaintiff taking ad- 


vantage of the latitude given him by the Clayton Act and the defendant 
taking ndvantage otf his opportunities under the recent amendment 


to the judicial code which permits the court to transfer the case to 
another jurisdiction. Now, all that is going to result if you give the 
courts the discretion in the amount in awarding treble damages. 

| spe alk feelingly otf that. because I have suffered from it in a case 
brought in a jurisdiction where all of the parties, save two, had 
offices and the theaters were served out of that jurisdiction. But a 
motion was made to transfer the case away up to northern New York. 
I opposed that very bitterly. The court made a nice compromise. 
It sent the case to Delaware, which wasn’t satisfactory to anybody. 

I think this committee some day is voing to have to take another 
look at that provision, because it affords the createst opportunity for 
buck-passing, among judges, that has ever been known. , 

Mr. Srevens. Mr. Myers, I understand the difference between the 
court procedure and the arbitration procedure. You do intend to 
suggest, however, that an arbitrator would be able to differentiate 
bet ween the sé rious cases of intentional wrong doing and cases W here 
there are extenuating circumstances 4 

Mr. Myers. Yes. ] have in mind three arbitrators, one selected by 
each party and those two to choose an umpire. When you get some- 
body as an arbitrator who is familiar with the intricacies of the 
motion-picture business, you won’t have to spend weeks educating a 
judge and jury about this very technical and unusual business. 
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Mr. Witson. In that case the arbitrators would exercise the pre- 
rogative of the court to determine whether or not the violation was 
severe or wasn’t severe, wouldn’t they ? 

Mr. Myers. Yes; and with solid information as to all the facts in 
the industry that should be taken into account. 

Mr. Wiison. Do you think they would be more able to exercise that 
prerogative than the courts of this country, the trial courts? 

Mr. Myers. Mr. Wilson, I am not going to yield to anybody in my 
admiration and respect for the Federal courts. But I do recognize 
that they are plunged into great litigations involving highly technical 
industries. And this is unlike any “other business on earth. And I 
don’t think that in the brief experience which they get, the presenta- 
tion of a single case, they can know as much about it or exercise as 
righteous a judgment as someone with a long background of 
experience, 

Mr. Witson. You would have the same identical question if you 
were trying a claim between a mine owner and a claimant or an auto- 
mobile manufacturer and a claimant, under any technical subject you 
have got the same thing. 

Mr. Myers. There is no question about it. But the fact that that 
is so—and we have observed it every day—doesn’t seem to me to 
preclude my looking forward to something in this industry that might 
be a little better. ; 

The Cuatrman. Would you say that the forum in arbitration is 
the same as the forum in court’? Aren’t they two different forums, 
in one of which you are bound by all of the rules of evidence, and in 
the other, in the arbitration proceeding, you can put in everything 
but the kitchen sink? And many things are arbitrated that cannot 
be considered by a court. Thus, if the motion-picture industry doesn’t 
like the use of discretionary power they can easily use arbitration. 

Mr. Myers. Mr. Chairman, I have been proceeding for several 
weeks on the idea that they do want an arbjtration system, and I have 
been in conference with some of their counsel looking to do that. It 
hasn't developed very far and I don’t want to mislead the committee 
into thinking it is imminent. But it isn’t something that we have 
pulled out of the air. The consent judgment of 1940 set up quite an 
elaborate arbitration system. It failed because, except for one class 
of cases, the provisions of the decree were so narrow that the arbi- 
trators had no leeway, and so nothing came of the effort. 

But with respect to clearance disputes it was highly satisfactory. 
I tried some of those cases, and I liked it. I don’t see any reason why 
it can’t be extended. And after all, it is cheaper, it is simpler, and 
except for big damage suits—big disputes arising out of contracts, 
and so forth—I think they can and should be tried without lawyers. 

Mr. Gotpstern. Mr. Myers, isn’t what you are saying, that you have 
a special problem within the motion-picture industry which, for the 
benefit of the industry, you feel both sides should clear up as quickly 
as possible. Is it not also your view that as part of the give-and- take 
in solving this situation, which you want to clear up th rough arbitra- 
tion, you are willing to settle for less than treble damages, but only 
by reason of the definite and special circumstances involved ? 

Mr. Myers. I am very glad you have worded it as well as you have, 
because that is precisely what I should have stated a little while ; ago, 











a ht a 








STUDY OF MONOPOLY POWER 123 


The CHairmMan. Suppose you go on, Mr. Myers, with your state- 
ment. 

Mr. Myers. I have got in here a tribute to the motion-picture indus- 
try which I don’t believe I need to read to this committee. This state- 
ment will be put in the record as the other one was, and anyone inter 
ested may read it. But I didn’t want this committee to cet the im 
pression that I have any antagonism toward the motion-picture in 
dustry. My clients are absolutely dependent on these film companies 
for film to run their theaters, and 1 feel a very grave responsibility. 
| don't at all come here na vindicative frame of mind. | would like 
the committee to recognize that. 

(The part of Mr. Abram F. Mvers statement that was omitted 
reads as follows oy 

I have observed the workings of the motion-picture industry at close range for 
a good many years During that time I have been outraged by some of its pra 
tices and felt that it was necessary for the Government to open it up and let ir 
the clear, stimulating air of competition. But my admiration for the industry 
for its great accomplishments, and for the men who created it has never failed 
There is a tendency in some quarters today to speak of motion pictures as though 
they were something of the past I know that that is not so. A few nights 
ago, right here in Washington, I saw a motion picture which for glorious music 
acting, color, and heart-warming scenes far excels any other form of entertain 


ment ever before offered or now available to the public An industry that can 
produce such a picture—and there have been many equally good during the past 
vear—will always be able to take care of itself It doesn’t need to run to this 
subcommittee for basic changes in the antitrust laws merely because, due to 
errors of the past, it is now afflicted by a locust plague of litigation If the 
film-company representatives will enter into give-and-take negotiations and 
abandon their attitude of all take and no give; if they will adopt a live-and-let-live 


policy instead of a dog-eat-dog policy, then I am sure the ways and means will be 
found, within the industry itself, for adjusting much, if not a of the accun 
lated and prospective litigation 

Mr. Myers. Now, « legitimate complaint. 

I think the attorney for the Motion Picture Association of America 
is on firm ground when he says that the uniform 6-year limitation 
ought not to be superimposed upon a 15-year suspension of the apphi 
cable statute of limitations resulting from the pel dency, since 1955, 
of the Government's suit against the motion-picture producers. But, 
as pointed out in my formal statement, his proposed cure for this 
condition goes beyond his legitimate complaint. His proposed amend 
ment, as I read it, would deny any benefit resulting from the bill to 
any lit want whose cause of action now exists, W hether or not he may 
be aware of that fact. This would open the Way for grave injustices 
of the kind which was inflicted upon G. B. Burnham, as indicated by 
Burnham Chemical Co. v. T he Borax Consolidate d.170 Federal 2d 569 

Mr. SrTevens. Mr. Myers, so that the record will show it. that is the 
case from which I read earher: is it not ¢ 

Mr. M YERS., Yes, Mr. Stevens. My know ledge of the case 1S derived 
from conversations with Mr. Burnham and his attorney, Mr. Arnold. 
I don’t pretend to any particular knowledge of it, I just have the bad 
lmMpression that he is very badly abused. 

Mr. HILLINGs. There is legislation which was introduc ed before the 
House of Representatives and before this committee which would 
afford relief if it is approved. Is that correct / 

Mr. Myers. I didn’t know that, sir. 
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In my formal statement I suggested that the point well taken by 
the attorney for the film companies could be met by adding the fol- 


lowing proviso to subsection (c) of section 4: 


Provided, That this provision shall have no application to private causes of 
action as to which the statute of limitations has been suspended for more than 


6 years by reason of the pendency of a Government suit. 


Possibly its intendment would be clearer if it read: 


Provided, That this provision shall not insure to the benefit of any private 
litigant who already has enjoyed more than six years’ suspension of the statute 


of limitations resulting from the pendency of a Government suit. 


At the hands of this committee of distinguished lawyers, plus the 
legislative drafting service, I am sure the best formula for that will 


be eve | ved. 


I have made no reference to the so-called War Suspension Act which 
suspended the statute of limitations in antitrust proceedings from 
late 1942 to June 30, 1946. I do not consider that this is of importance 
in motion-picture cases because during the entire term of the suspen- 
sion the Government suit was pending, and it remained pending after 
the statutory suspension terminated. And since no other industry ap- 
pears to be concerned in this matter—and, after all, the overlap of 
time is very small, it is only a year and a half until this 6 years will 
have elapsed from 1945—TI see no reason to complic ate the suggested 
amendment by including a reference to the wartime suspension. 

Mr. Srevens. You don’t mean to suggest that the statute would not 
be of interest to any other industry except the motion-picture industry ? 


Mr. Myers. I don’t know whether it will or not. As 


aware, no other industry has come forward here in opposition to the 
bill. But my other point, Mr. Stevens, is that, assuming there is a 
uniform 6-year limitation, 6 years from June 30, 1945, soon will be up. 
Mr. Stevens. But you would have that problem if we had another 
wartime suspension statute? You never know what will happen. 
Mr. Myers. Well, we might legislate on the contingency that—well, 


the most unforeseen thing you can think of will happen. 


know why we should complicate this now with something that is as 


speculative as that. 
Mr. Hires. It isn’t speculative. There is a war 


There is a national emergency, and our troops are fighting. 
Mr. Myers. Mr. Hillings, I confess to some confusion about that 


myself sometimes. 
Mr. Hiviies. I would like to ask a question. 
Mr. Myers. Yes, sir. 


Mr. Hitzrnes. I wonder if you can tell us the number 
this particular field which might have been filed since these hearings 


began? Do you have any idea as to the number of suits? 


ness and from talking with lawyers from time to time. 
records. 


the House passed it. 











Mr. Myers. No, sir; I have no idea. The only information I get 
about them is from the trade publications of the motion-picture busi- 


The Cratrman. This bill has been pending in Congress for a num- 
ber of Congresses. We passed a bill of this kind in the last Congress; 


Mr. Myers. I would say this, Mr. Hillings, that undoubtedly there 
have been a great many cases filed during the past year, because the 
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tinal decrees were entered against the Government within the past 12 
months. And I think when this flurry is over there will be a subsi- 
dence of them. 

Mr. Hititines. Would you say that this particular hearing conduct- 
ed by the E ghty second Congress, has had any effect in stimulating 
the filing of suits? 

Mr. Myers. I wouldn't think so. 

Mr. Hitirnes. You don’t think the hearing has had any effect ? 

Mir. Myers. I don’t think so. 

Mr. Witson. Mr. Myers, I am not interested in motion pictures. 
Lhe only nterest I have ever had is to Vo to a motion picture theater. 
You say the motion-picture industries are the only ones interested in 
this bill. but I have had at least 50 letters in the last 60 d ys with 
respect to the various provisions of this bill from people in other in- 
dustries than the motion-picture industry. So this is just a small 
matter for the moving pictures. 

Mr. Myers. That was based only on my observation of the hearings. 
I wouldnt know that. 

But wont vou make a special effort to go down and see the Great 
Caruso / 

Mr. Wirson. I surely will, if I can get away from my congres- 
sional mail. 

The Cuarmman: I want to state in that connection, as chairman, 
that the committee itself has received hardly any correspondence or 
any communication from any industry, other than the motion picture 
industry. There is no interest on the part of any industry in this 
bill, as far as I know, except the motion picture industry. 

Mr. Srevens. Mr. Chairman, is it not true that there has been quite 
a bit of correspondence from bar associations? 

The Cuatrmman. Yes. But not industry. 

Mr. Myers. You mean the monopoly section of the American Bar 
Association / 

Mr. Srevens. The American Bar Association, the New York State 
Bar Association, the Association of the Bar of the City of New York— 
there are a number of those. The correspondence is in the record. 

Mr. Myers. That concludes my presentation and, unless there are 
any further questions, I will withdraw at this time with expressions of 
appreciation to the subcommittee for its patience and attention, 

The Cuairman. Thank you, Mr. Myers. 

Mr. Keartna. I have a letter from the Motion Picture Association 
requesting that several persons be heard. Have they withdrawn that 
request ¢ 

Mr. Srevens. It has been withdrawn. The letter was called to my 
uttention f 

Mr. Kratine. I just didn’t want to shut off anyone. 

Mr. Srevens. And when I explained to them that the committee is 
anxious to close its hearing, the request was withdrawn. 

The CuHamrman. Let’s leave it this way: If there are any others that 
feel they should be heard, they can address a communication to the 
committee. ; 

Whereupon, at 12:10 p. m., the subcommittee adjourned sine die. 
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(The following letter and statement were furnished later for inser- 

tion in the record :) 
Avucust 9, 1951. 
Mr. Harry BRANDT, 
President, Independent Theater Owners Association, 
1555 Broadway, New York, N. ¥. 

Dear Mr. Branpr: Congressman Celler has handed me for review and inclusion 
in the hearings on H. R. 3408 your statement concerning the bill. The statement 
will, as you request, be included in the printed hearings, and the subcommittee 
will give your views every consideration. 

Sincerely yours, 
E. ERNEST GOLDSTEIN, General Counsel 


STATEMENT BY HARRY BRANDT, PRESIDENT, INDEPENDENT THEATER OWNERS 
ASSOCIATION, NEw YorkK, N. Y. 


This statement is submitted in behalf of the Independent Theater Owners 
Association, an organization composed exclusively of independent motion-piceure 
theater owners having no affiliation with producers or distributors of motion 
pictures. 

The members of our association primarily own and operate motion-picture 
theaters in the New York exchange territory, which includes New York City, 
Long Island, Westchester, and northern New Jersey. In addition, many of our 
members own, operate, or have interests in motion-picture theaters in many 
other States 

The Independent Theater Owners Association, more commonly referred to 
as the ITOA in industry circles, is the largest exhibitor organization of its kind 
in the entire country and is not affiliated with any other aSsociations of theater 
owners. Down through the vears it has earned an enviable reputation as a 
guardian of exhibitor rights and interests both’on the local and national level. 

It might be of particular interest to this committee to learn that it was through 
the efforts of the IOTA membership in the case of Alden Rochelle v. The American 
Society of Composers, Authors, and Publishers (ASCAP), adjudicated before 
Judge Vincent Leibell in the United States Federal District Court, that the 
society was enjoined from enforcing its license fee arrangements in filin theaters 
Previously, motion-picture theater owners had been compelled to pay a seat tax 
to ASCAP for the privilege of publicly performing music contained on the sound 
tracks of films rented from distributors for exhibition. This monopolistic prac- 
tice is now prohibited under the terms of a consent decree entered into between 
the Department of Justice and the society. 

The Independent Theatre Owners Association objects to monopolistic prac 
tices which hamstring the American system of free enterprise and advocates the 
vigorous enforcement of the antitrust laws. 

Your committee is presently considering H. R. 3408 wihch is designed to amend 
the antitrust laws. These amendments will apply generally to all industries 
Under ordinary circumstances, we would not wish to be heard in such a pro 
ceeding and would be content to have the lawmakers steer their own course 
without suggestion from ITOA. However, certain representations have been 
made to this committee from within the industry which may have some influence 
on the committee’s thinking if permitted to stand unchallenged And that is 
the reason for this statement 

At the outset, I would hike the committee to take note of the fact that Il am 
not an attorney as have been the two prior industry witnesses who have appeared 
and testified. I am a businessman, having spent 40 years in the motion-picture 
business 1 intend this to be a businessman’s statement I have very definite 
ideas concerning this legislation in which the membership of ITOA concurs. — In 
the instant case, | am firmly convinced that I can get this viewpoint across with 
out the aid of lawyers. 

We are not concerned with that portion of the proposed legislation which gives 
the Government the right to sue for damages sustained by it as a result of 
violations of the antitrust laws. Weare in complete sympathy with that position 
The Government is certainly entitled to redress in the same manner as any 
private person by reason of infractions of the monopoly statutes. 

On May 8, 1951, and again on June 7, 1951, Abram F. Myers, general counsel 
of Allied States Association of Motion Picture Exhibitors, testified before and 
submitted a brief to this committee opposing two recommendations made by a 
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prior witness. First, he asked that the proposed uniform Federal statute of 
limitations presently under consideration by this committee be set at 6 years 
under the terms of H. R. 3408 as drawn, rather than at 3 years as suggested 

Second, he recommended that the question of triple damages in an antitrust 
action should not be placed in the hands of the trial judge who presides in any 
particular case and advocated continuance of the antitrust law whi required 
the mandatory trebling of damages awarded in antitrust actions 

Up until this time, Mr. Myers had appeared as the sole representative of ex 
hibition and his statement is the only one reflecting the alleged views of motion 
picture theater Owners generally Unfortunately, his conclusions do not coincide 
with the opinions of the Independent Theatre Owners Association Nor do we 
think it represents the feeling of motion-picture exhibition generally 


It is our considered opinion that the proposed uniform Federal statute of limi 
tations be set at 3 years and that the mandatory trebling of damaves awarded 
n antitrust actions should be eliminated and that the question of triple damages 
be placed in the hands of the judge who presides in ar particular case \ 
businessmen and as theater men, we are of the fin onvictior hat these p 
posed amendments serve the best interests of all segments of the motion-picture 
ndustry including exhibition. In addition, they will serve the best interests of 
the public rhey will not serve the best interests of those who are seeking f 
serve their own selfish aims at the expense of the motion-picture industry, whic! 
has already suffered a plague of litigation that might we e destroyed al 
ther business 

It is only proper that the lawmakers serving on this « thes now that there 
ire independent exhibitors peaking I hemselves hes nm «dit v 
affected by this legislation, who feel differently about these p oposals than the 


revious exhibitor witness. 
No one has yet appeared to tell this committee who has paid, is paying, an 
, 


WW continue to pay the bill for a { industry tigation Lat ere be n 
mistake about it—whenever an award of treble damages is made in an antitt 
suit, motion-picture theater owners have to pay the bill. Some exhibitor repre 
senatives may inadvertently or deliberately overlook this ct because it doest 
meet the naked eve. The additional charges are paid ex! tion the 

tf inreased rentals 

Che tremendous sums of money that are required to make n oOn-] 

wthioh possibile are, i he | st Stance aken il it the b es of theat s 
ross the Natio These funds are channeled into producti: iv dis 
through film rentals, which represent the charves 1 exhibition for the blic 
howit ‘ hese mo ri-pric re films r} ilm minnie ‘ ng as 

cal business neerns e settin isick serves ‘ ( f al . 
4 iges, excessive and exorb t gal Tees, an ( | . 
in ( | us eXpelses ride “i W ! vation 

Accordin oour s« es ot ) if mn, we NN ‘ ( 
damave suits against thet companies now tota n S00 000,000 | ~ 
sure is constantly growing It he Cl igo aren e, durit hie st rar 

f June 1951, antit st s I agerega YF approrxin 1 OOOOH) ere ed 
gainst the film companie 

"The t tioh 1s ow venue int ng New ~ ~ t 

nh actions against the film companies e at least five 1 es What the 

few vears back The surpluses in reserve to handle these contingencies 

{ wa \nyv increases in fi entals at this ‘ | pard he 

itire ndustry framewor} na he vn 1 Ine to i tivat I sa subjec I 


increasing attention and concern in the reports to stockholders by the various 


hith companies 


It is at this point that the danger signals become more readily apparent, 
for if the wave of litigation continues to rise it can surely engulf some of the 
film companies And we have not yet, nor will we ever, reach the stage where 
one segment of the industry can function without the other It is in 
ealm that the best interests of the public are served, particularly when we 
ninimize the peril to the industry. 

Surely there are exaggerated claims but there are also extravagant awards 


And the best interests of motion picture exhibition are not being served wher 
t is possible for a theater plaintiff in an antitrust suit to recover several times 
the entire investment in the theater in addition to the earnings of that theater 
over an extended period of time. This is all the more incongruous when these 
tremendous sums plus fabulous attorneys’ fees have t e made from filr 
rentals paid by other exhibitors 
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In mid-July, the trade press reported that the Seventh United States Cireuit 
Court of Appeals had reduced a quarter of a million dollar legal fee, payable to 
the attorney for the Towne Theater in Milwaukee, to $75,000, declaring that 
“The fabulous amount allowed is shocking to our sense of reason and justice. 
The amount would equal the total compensation received for a period of 15 
years by the distinguished judge who made the allowance.’ This represents 
a Savings of $175,000 in film rentals to exhibitors. 

It has been claimed, and I believe with merit, that defendant producers 
have lost more in single Cases to a moving-picture theater in one area than their 
entire profits for many years from all the theaters in that area. In that case, 
the deficit is made up by film rentals charged to exhibitors in other areas 

| know that the basic purpose of this committee involves the writing of legis- 
lation and that you are not primarily interested in the internal workings and 
manifold problems of the motion-picture industry. However, 1 beg the in- 
duigence of this committee in order that I may contribute additional background 
information which | believe will be of value to vou in the instant ease 

Today the lawyers have become the fair-haired boys of the motion-picture 
industry. There was a time when the biggest money earners in this business 
were the top-flight stars, the creative talent, and the important executives in 
various branches of the business. Now they can all take a back seat. The top 
money earners are the lawyers. 

The business has fallen victim to endless litigation. This all represents a 
staggering industry investment in time and money The amount of man- 
hours dissipated in legal maneuvers by distributor and exhibitor representatives 
alone defies any conservative estimate. Industry executives are at a point 
where they can no longer devote their time to the conduct of their own 
business. Men who should be spending their working hours producing films 
for the theaters of the Nation are today devoting their time to dodging service 
of summonses and subpenas. 

The businessmen of this industry can no longer conduct their own business 
withont consulting the lawyers for legal interpretations. When I try to buy 
pictures, I don’t want the distributors to be constantly telling me that they 
must take the matter up with their legal deparment before they arrive at a 
decision. The business is being undermined by the dominance of lawyers in 
our everyday negotiations. As good businessmen, we do not want to see 
this business in the hands of the lawyers. 

There have already been too many trade rumors of ambulance chasing 
with regard to the commencement of these antitrust suits. In this connection 
there is fire along with the smoke and much of the litigation is inspired by 
individuals outside the industry in the interest of self-aggrandizement. When 
the industry is no longer in a lawyer's paradise, it will also be out of danger. 
When the money taken in at the box office is used to improve and create 
better product instead of being diverted to the channels of litigation, we will 
be on the right road. This industry is presently in a legal trap and it must 
do something to extricate itself from the web of litigation in which it is 
enmeshed. 

So widespread has industry litigation become that a new monthly periodical, 
entitled “Show Brief,” made its advent in the industry in June 1951, devoted 
solely to industry lawsuits. 

Motion-picture exhibitors wield tremendous influence but they never use it 
for themselves and, all too frequently, they permit it to be used by others 
It’s time for exhibition, as well as production and distribution, to wake up to 
the facts of life. They have to decide what is best for the business and then 
proceed to implement that program. C’ne thing is absolutely certain: Litigation 
is destroying the business and, as such, it should be minimized wherever possible 
without destroying the rights of the parties involved. The solution certainly 
does not lie in extending and expanding the state of turmoil that exists within 
the industry. 

The answer to the industry’s problems does not lie in a 6-year statute of 
limitations which will, in many cases, expand the damage potential that may 
ensue from antitrust litigation. Nor does the solution lie in the trebling of 
damages in antitrust suits by operation of law, which accomplishes a similar 
result. It is our conviction that any legislation on the subject of treble damages 
should be aimed at reducing the injury to these important industries such as 
the motion-picture business. By this I do not infer that treble damages should 
not be awarded in any given case. I am merely not in favor of windfalls for 
a single exhibitor at the expense of the entire exhibition industry unless the 
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treble damages are justly deserved. We have already witnessed a few cases 
of unjust enrichment. If the trial judge, after studying all the evidence pre 
sented in a case, is of the opinion that an exhibitor plaintiff has been willfully 
wronged, he can properly levy damages of a punitive nature. This can ade 
quately serve as a deterrent against violations of the law. At the same time 
it has the effect of curtailing the number of antitrust suits that are initiated 
No one can doubt that the incentive to sue will be curtailed when treble damages 
are awarded by proper and competent judicial determination rather than by 
automatic operation of the law. 


Mr. Myers has stated that the enforcement of the antitrust law should not be 
lightly changed, modified, or impaired and that the committee should subject t 
microscopic serutiny all representations and proposals for changing the law to 
determine whether they are in the public interest or whether they are calculated 
to serve some private interest. I wholeheartedly agree with this statement 
However, in applying it I have come up with a different answer. In the instant 
case, the private interest would be served at the expense of the public interest if 


the law is made more rigid and statutory rights to institute litigation are 
expanded ‘ 

There are other considerations which should be taken into account in treble 
damage suits. All too frequently, the threat of treble damages is used not as a 
deterrent but rather as a club. In many cases, theater owners are using tlh 
threat of antitrust proceedings as a weapon to obtain compromise concessions 
As an exhibitor leader I am naturally not opposed to concessions that exhibition 
may be granted by distribution to which theater owners are rightfully entitled, 
I do object to compromise concessions obtained by exhibitors by threat of suit 
where the results are unjustly damaging to other exhibitors. 

In other cases, judges and juries may be extremely reluctant to award treble 
damages in cases where there is no flagrant violation of law. 

Most important, the elimination of compulsory treble damages would have 
a steadying influence on the industry and inevitably result in a curtailment of 
the number of antitrust suits that are commenced. It would help take the profit 
out of litigation. 

It is more than a case of one aggrieved individual getting what he is entitled 
to in the righting of a wrong. We are talking about the survival of an industry 
Mr. Myers, in his statement, expresses his sympathy for the predicament in 
which the film companies find themselves. If the situation is permitted to con 
tinue, we will have to offer sympathy to all exhibitors—myself included—for the 
predicament in which we will find ourselves. The bills, costs, expenses, and 
awards resulting from all this litigation are a destructive drain upon the 
industry. 

I likewise believe that a uniform statute of limitations should not expand 
itigation potential but should rather act to reduce it in the best interests of 
he industry and the public. As I understand it, there has been no Federal! stat 
ute of limitations relating to antitrust suits in existence. Up until this time, the 
State statutes on this subject have been operative. On the passage of a unifo 
statute of limitations, the State statutes of limitations would beeome inoperative 
on future causes of action. According to the statements of the two previous 
industry witnesses, approximately half of the States have 1-, 2-, and 3-vear 
limitations. In those States, a change in the law as drawn would act to give 
exhibitors more time in which to bring an antitrust suit. 

According to Mr. Myers’ testimony, the average limitation for all 48 States 
is approximately 4 years and 3 months. To substantiate his testimony that a 
6-year statute of limitations be enacted, he adds that States having a 6-year 
limitation have a total of 213 electoral votes as against 126 for the next largest 
category—the States having a 3-year limitation. The electoral votes of the 
States having limitations over 3 years, he emphasizes, total 326—60 more than 
are necessary to elect a President. States with a limitation of 3 years or less 
have total electoral votes of only 205, which, he says, would afford small 
comfort to a badly beaten candidate. 

If I am in a position, as the president of an exhibitor association in the 
New York and New Jersey areas, where 6-year statutes of limitations are 
operative presently, I would like to suggest that exhibitor sentiment in these 
States might be in favor of casting its electoral votes for a shorter statute of 
limitations. As businessmen we have no predilection for expanding the statutes 
of limitations now existing in many States in order to give private exhibitor 
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litigants additional time within which to bring antitrust suits or additional time 
within which to threaten to bring antitrust suits. This can only add to the 
turmoil which exists within the industry. 

The membership of the Independent Theatre Owners Association would be 
entirely willing, in an effort to stem the mounting tide of litigation, to agree 
to a shorter and uniform Federal statute of limitations to govern antitrust 
suits. Exhibitors, no different than other private litigants, should not be per- 
mitted to sleep on their rights and it is very difficult to conjure up reasons, 
other than those I bave referred to, why an exhibitor would have to delay 
his suit for more than 3 years. There have been no complaints from exhibitors 
in States where the statutes of limitations have been 1, 2 or 3 years, that they 
have been deprived of any rights. And if 3 years is good enough for those 
States and a shorter statute of limitations tends to curtail industry litigation, 
then it’s good enough for New York and it’s good enough for the industry as 
a whole. The only point that I would be concerned about is that no plaintiff 
be deprived of rights he now possesses, statute of limitationswise Already, the 
wartime tolling statutes which suspended the operation of the statutes of limita- 
tions in antitrust suits from 1942 to 1946, and the law which suspends the 
operation of the statute of limitations on antitrust suits during the pendency of 
a Government action, have served to extend the period in which an antitrust 
suit may be brought to more than 19 years. With an award for treble damages, 
interest, attorneys’ fees, and other legal costs, this kind of suit makes for a 
handsome recovery, but I can assure this committee that there will be no 
recovery in exhibition or the motion-picture industry if this condition continues. 

The future signs are hopeful. Fortunately, there are many respected industry 
leaders who believe that the industry can get together and resolve its existing 
differences without resorting to the courts. There is currently under way an 
effort to enlist all segments of the business into a discussion of the practical 
advantages of arbitration. The Independent Theatre Owners Association for 
many years has been and continues to be a stanch advocate of arbitration as a 
primary means of settling trade disputes amicably and to reestablish good 
industry relations which are so sorely needed today 

Many groups which in the past have frowned upon arbitration are now explor 
ing its values. Here is a system by means of which a matter, the equivalent of 
a lengthy and expensive court proceeding, can be efficiently and expeditiously 
disposed of in a short period of time. There is quite a difference between 2 weeks 
and two or more years. The financial gain to all should be quite obvious. Estab 
lishment of an arbitration system would permit industryites once again to 
devote their time to the conduct of business affairs Film buying would once 
more become a matter of negotiation without the requirement of direct phone 
wires to the offices of attorneys and if but a part of this effort, as represented 
in savings of time and money, is expended in constructive industry pursuits, 
the public will benefit immeasurably 

Even the courts, in the antitrust decisions, took judicial cognizance of the 
value and practical advantages of an industry-wide arbitration system and 
vigorously urged its adoption for the settlement of all trade disputes in the 
motion-picture business There is a very definite relationship between the court 
squabbles and empty theater seats since good public relations are dependent to 

»> degree on good industry relations 

committee can help in the promotion of these objectives by amending 
H. R. 3408 in the manner which I have suggested In reducing the period in 
which the Federal uniform statute of limitations will be operative and in placing 
treble damage discretion in the hands of the presiding judge in an antitrust law 
suit, this committee will sharply reduce the profits in litigation and serve a 
fundamental purpose in minimizing the danger to a great industry without 
depriving any private litigant of substantive rights to which he is entitled 
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